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“Indi biz siilh soraitinds yasayiriq. Bes ildir ki, Azorbaycanda siilh tam
tomin edilib va albatts ki, hiidudlarimizin kanarinda da na qadar tez siilh
tomin edilarsa, bir o gadar hom o élkalar ii¢ciin, ham ds tabii olaraq, bizim
iiciin bir o gadar yaxsi olacaq. Ancaq realliq budur ki, bu giin bizim
olkomiz diinya miqyasinda sabitlik, inkisaf, taraqqi mokam Kimi taninir
vd bu adi biz 6z omoayimizlo, zohmatimizly, diisiiniilmiis siyasatlo
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Ilham OLIYEY,
Azarbaycan Respublikasinin Prezidenti
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YOL - IQTISADIYYAT, MODONIYYOT, BIR SOZLO,

. \ HOYAT DEMOKDIR.

Heydor OLIYEV

at hudidq

ELNMI-NOZORI, TOCRUBI JURNALI REDAKSIYA
SURASININ TORKIBL:

Zaur DLIYEV — Redaksiya Surasmmn sadri,
Baki Dovlat Universiteti Hiiquq fakiiltasinin
dekani, dosent, hiiquq iizrs falsofo doktoru;
Oli HUSEYNLI — Azarbaycan Hiiqugsiinaslari
Konfederasiyasinin sadri, hiiquq iizra falsafo
doktoru, Milli Maclisin deputat;

Forhad ABDULLAYEV — Azarbaycan Res-
publikas1 Konstitusiya Mohkomasinin sadri,
hiiquq elmlori doktoru;

Emino YAZICIOGLU - istanbul Universiteti
Hiiquq fakiiltasinin professoru, hiiquq elmlori
doktoru;

Vasiliy FELIK — Kiyev 9qli Miilkiyyat va Hii-
quq Universitetinin rektoru, professor, hiiquq
elmlori doktoru;

Leonid TIMCENKO — Ukrayna Dévlot Vergi
Xidmoti Akademiyasi Beynalxalq slagalor $6-
basinin raisi, professor, hiiquq elmlori dok-
toru;

Revol VALEVEY - Kazan Dévlot Universitetinin
professoru, hiiquq elmlori doktoru;

Omir OLIYEV - Baki Dévlot Universiteti Hii-
qugq fakiiltasi “Insan hiiquqlari va infor- masi-
ya hiiququ UNESCO kafedrasinin professoru,
hiiquq elmlori doktoru;

Lotif HUSEYNOV — insan Hiiquqlan iizro
Avropa Mahkamasinin hakimi, professor, hiiquq
elmlori doktoru;

Oktay OFONDIYEV — Azorbaycan Dovlot Iq-
tisad Universiteti, “Iqtisadiyyatin tonzimlon-
mosi” kafedrasi, professor, hiiquq elmlori dok-
toru;

Isaxan VOLIYEV — Azarbaycan Respublika-
sinin Prezidenti yammnda Dévlot Idaracilik Aka-
demiyas1 “Hiiquq” kafedrasimin miidiri, pro-
fessor, hiiquq elmlari doktoru;

Arif QULIYEV - Kiyev 9qli Miilkiyyat va
Hiiquq Universiteti, akademik, hiiquq elmlori
doktoru;

Yaroslav LAZUR — Ujqorod Milli Universiteti
Hiiquq fakiiltosinin dekani, professor, hiiquq
elmlori doktoru;

Yelena BAQREYEVA — Rusiya Federasiyasi
Hokumatinin yaninda Maliyys Universiteti,
professor, hilquq elmlori doktoru;

Yesbergen ALAUXANOV - “Qazaxistanin
Elm va Hoyat1” beynolxalq elmi-kiitlovi jurna-
Iin bas redaktoru, professor, hiiquq elmlari
doktoru;

Qulu NOVRUZOV - Azorbaycan Respubli-
kas1 Dovlot Gomriik Komitasinin Akademiya-
sinin raisi, gomriik xidmati general-mayoru,
dosent, hiiquq iizra falsafs doktoru;

Etibar OLIYEV — Baki Dévlat Universiteti
Hiiquq fakiiltosinin “insan hiiquqglar1 va in-
formasiya hiiququ” UNESCO kafedrasi, pro-
fessor, hiiquq elmlori doktoru.

Noqliyyat hiiququ (&%
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Kjurnahn informasiya-kommunikasiya islori tizro redaktoruj

Elmi redaktor - MOMMODOYV R.F. — Baki Dévlot Uni-
versiteti Hiiquq fakiiltasi Beynalxalq timumi hiiquq kafedra-
sinin midiri, professor, hiiquq elmlori doktoru.

Elmi maslahat¢ci —- MOMMODOYV 9.Q. — BDU Hiiquq fa-
kiiltosi “Beynolxalq xiisusi hiiquq vo Avropa hiiquq” kafed-
rasinin miidir, dosent hiiquq tizro folsofo doktoru.
Moslahatci redaktor - HUSEYNOVA F.E. — BDU Hiiquq
fakiiltosinin “BXH vo Avropa hiiququ” kafedrasi, dosent, hii-
qugq tizro elmlor doktoru.

Inzibatc1 redaktor - ROHIMOVA M.S. — Bakii Devlet
Universitesi Hukuk Fakiiltesi insan Haklar1 ve Bilgi Hukuku
Boliimii Ogretim Uyesi, UNESCO, avukat.

Sef-redaktor:

— KORIMOV A.T. — Dovlot Vergi Xidmoti Baki sohori
OVNUT Bas idarasi, raisin birinci miiavini, bas vergi xidmati
miisaviri, hiiqugsiinas.

Redaktorlar:

— ABBASOV A.Q. — Baki Dévlot Universitetinin «Ingilis
dili» kafedrasinin miidiri, ©mokdar miiollim, professor,
filologiya tizra falsafo doktoru.

— HACIBOYLI A.K. — Baki Dévlot Universiteti Hiiquq
fakiiltosi Insan hiiquqlar1 vo informasiya hiiququ UNESCO
kafedrasinin miisllimi, hiiqugsiinas.

— KORIMLI N.N. — Baki Dévlot Universiteti Hiiquq
fakiiltosi Inzibati hiiquq vo inzibati prosessual hiiquq
kafedrasi, magistr.

— HOSONLI A.V. - “Hiiqugi Miistovi” elmi-nazori, praktiki
jurnalin redaktoru.

— HUSEYNOV M.H. — Azorbaycan Respublikasinin Daxili
Islor Nazirliyi, omokdas, polis polkovniki, hiiquqsiinas.

— CAMALOYV V.K. — Opifex MMC Texnoloji Direktoru vo

Azorbaycan Respublikas1 Odliyye Nazirliyi Hiiquqi \
Sexslerin Dovlet Qeydiyyati lizre Baki Bolge Sobasinde 16
sentyabr 2004-cii il tarixde dovlet geydiyyatina alinmisdir
(01 iyun 2006-c1 il tarixli dayisikliklorls).

SOHADOTNAMO: 0104-P72-40981 /

2026

204 sohife hecminde g¢ap
olunmusdur. Tiraj1 300 adad.

' ‘i@" Nagliyyat hiiququ




2026

ELMI-NOZORI, TOCRUBI JURNAL Ne 1 3

AZORBAYCAN RESPUBLIKASINDA 2026-CI iLiN “SOHORSALMA
VO MEMARLIQ iLi” ELAN EDILMOSIi HAQQINDA

AZORBAYCAN RESPUBLIKASI PREZIDENTININ SORONCAMI

Azarbaycanda sohorsalma vo memarliq
onanalorinin ¢oxasrlik zongin bir ke¢misi
vardir. Ipak Yolu iizerindo yerloson vo miihiim
ticarat, sonatkarliq, moadaniyyot markazlari
kimi Sorq o6lkaloari il six iqtisadi, siyasi va
modani olagalor quran iri goharlorimizin
Ozlinomaxsus simasinin formalagmasinda
qiymatli memarliq abidslori miistasna rol
oynamigdir.

Azarbaycan sohorsalma vo memarliq so-
natinin bariz niimunolori olub daim yiiksok
inkisaf soviyyesino gors segilon tarixi so-
horlorimiz 6ton dévrlorin memarliq tenden-
siyalarina uygun bdylyiib genislonmoklo
borabor, yerli modoniyyotin osas xiisusiy-
yotlorini qoruyub saxlamisdir.

Bu giin 6lks arazisinds dovlat torafindon
miihafizo olunan miidafio qalalari, karvansara-
lar, moascid, mobad va tiirbalor milli memar-
ligin parlaq ononalorini oks etdirir. Bodii-
memarliq hallinin kamilliyi baximindan if-
tixar hissi doguran diinya ohamiyyatli tarix
vo madoniyyat abidolorinden Momins xatun
tiirbasi, Xudaforin korpiis, “Atosgah” kom-
pleksi va digor bu kimi misilsiz niimunaler
Azorbaycanin memarligiin romzlorine ¢ev-
rilmigdir.

UNESCO-nun Umumdiinya irs Siyahisma
daxil edilmis nadir sorvatlorimiz — qadim
vo orta asrlorin gohar modoniyyatini 6ziindo
tocossiim etdiron Icorisohor vo Sirvangahlar
saray1 kompleksi, ozomatli ruhunu indiyadok
goruyan Qiz Qalasi, Sokinin tarixi morkozi
vo Xan sarayl Azorbaycan ssharsalma va
memarliq sonatinin diinya incilori sirasinda
layiqli yer tutan yadigarlaridir.

900 illiyi UNESCO ¢orgivasindo yubi-

leylari kegirilon boytiik soxsiyyatlor siyahisina
daxil olunan qiidrotli sonatkar ©Ocomi Nax-
¢rvaninin Azorbaycan vo Yaxin Sorq 6lkolo-
rinin orta asrlor memarligia giiclii tosir gos-
tormis yaradiciligi dovriin memarliq mokts-
binin on yiiksok zirvosidir.

Azarbaycan sohorlorinin planlagdirma
qurulusunda vo memarliq terzindos artiq XIX
osrin ortalarina dogru miioyyan doyisikliklor
0z oksini tapmigdir. Siiratls sonayelogon Baki
sohari Sorq vo Qarb memarliginin sintezindo
gadimlikle miiasirliyin vohdoatindoki tokrarsiz
gorkomini mohz homin vaxtlardan almaga
baslamisdir.

Azorbaycan Respublikasinda ssharsalma
vo memarliq faaliyyastindo milli ananalordon
yaradici sokilda istifado olunmasina XX asr-
do xiisusi diqqet yetirilmigdir. Bu dovrda
bir sira gohorlor yenidon qurulmus vo onlarin
ovvalki simasi doyismis, bolgalords soharlorin
planlagdiriimasi 6no ¢okilmisdir. iki gérkomli
memarin — Mikayil Hiiseynovun vo Sadiq
Dadasovun faaliyyastinin aparici yer tutdugu
homin dévr milli enonaler zomininds yeni
memarliq islubunun yaradilmasi ilo sociy-
yolonir.

Umummilli Lider Heydor Oliyevin res-
publikaya rohbarlik etdiyi illor Azorbaycan
soharsalma vo memarliginin inkisafinda xii-
susi morhalo toskil edir. Tarixon tosokkiil
tapmis Azorbaycan sohorlorinin vo biitov
sohorsalma sistemlarinin qorunmast ils bagh
bu illorde Ulu Ondarin tosobbiisii asasinda
vacib gorarlar gobul edilmis, todbirlor hoyata
kegirilmis, soharlorde memarliq abidslsrinin
barpasi iizra planli is aparilmis, memarliq
vo sohorsalma foaliyyotinin davamliligini

v \'\a‘.
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tomin edon institusional tosisatlar qurulmus-
dur.

Azorbaycan ddvlot miistoqilliyini borpa
etdikdon sonra sehar quruculugu sahasindaki
yeni tozahtirlor 6lkads inga edilon monumental
komplekslorin memarliq hallinds 6ziinii qa-
bariq biiruzo vermisdir. Oton miiddotds dév-
riin gqabagqcil yanagmalarini vo milli tacriibalori
oks etdiron layiholorin ger¢oklosdirilmasi
sayasindo sohorsalma sonatinin yiiksok mo-
navi-estetik tosir giicline malik orijinal nii-
munolori yaradilmigdir. Mévcud mohtagom
binalar sirasina daimi yenilosma romzi olan
Heydor ©liyev Moarkozi, Alov qiillolori kimi
modern lislublu unikal memarliq abidoslorinin
vo Ag sohor kompleksinin olavo edilmosi
ilo paytaxtin menzarasi daha da zonginlogmis,
regionlarin memarliq simasi xeyli doyigorak
yeni gakil almigdir.

Bu giin do Azarbaycan Respublikasinin
sosial-igtisadi inkisaf strategiyasinda paytaxt
va regionlarin tarazl inkisafinin tomin edil-
mosi vo dayaniqli meskunlagsmanin tosviqi,
Birlogmis Millstlor Teskilatinin Dayaniqh
Inkisaf Magsadlorine uygunluglar tosbit edil-
moklo, memarliq vo sohorsalma foaliyyatinin
prioritet istigamaotlori olaraq miioyyonlogdi-
rilmisdir.

Ermanistanin isgal etdiyi va otuz il arzinda
viran qoydugu orazilorimizds 44 giinliik Vo-
ton miiharibosindoki Zaforin ardinca innovativ
yanagmalarin totbiqi ilo hayati yeniden can-
landiran genismiqyaslh barpa-quruculuq islori
Azorbaycan dovlstinin memarliq vo sohor-
salmaya miifassol baxisini aydin niimayis
etdirir. Boyiik Qayidisa dair I Dovlat Prog-
ramina miivafiq qaydada “yasil enerji”” zonasi
elan edilmis bu arazilards 2020-2025-ci il-
lards — diinya memarlig-ingaat tocriibasindo
az rast golinon qisa bir miiddstdo 100-don
artiq yasayis montaqasi, o ciimladan 12 sohor

iizro planlagsdirma sonadlori hazirlanmig vo
quruculuq islorino baslanilmisdir. Azorbay-
canin madaniyyat paytaxti, xalqumizin qiirur
manbayi Susa soharinin avvalki memarliq
miihiti vo osl tarixi simasi barpa edilmoklo
dirgaldilmasi iso milli iradenin tozahiiriidiir.
Olkomiz iqlim doyismolori vo soharsalma
ilo alagadar global ¢agirislarin hallinds, in-
novativ yanagmalarm formalagmasinda etibarli
tarafdas kimi taninir. BMT  nin Maskunlagma
Programi (“UN-Habitat”) ilo birgs togabbiislor
va bu ¢or¢ivado memarlarin bir araya goldiyi
milli sohorsalma forumlart Azorbaycanin
beynolxalq torofdaslarla ortaq foaliyystinin
ugurlu niimunoasidir. BMT-nin Umumdiinya
Sohorsalma Forumunun On Ugiincii sessi-
yasinin (WUF13) 2026-c1 ilds Baki soharinda
kegirilmasi qorar1 Azerbaycanin dayaniql
soharsalma proseslorinds artan rolunu gostarir.
Azorbaycan Respublikas1 Konstitusiya-
sinin 109-cu maddesinin 32-ci bandini rahber
tutaraq, Azorbaycanin ¢oxasrlik tarixo malik
soharsalma vo memarliq madoniyyati one-
nolorinin yasadilmasi, eloco do dlkeds bu
sahoado yeni gagiriglara cavab veron miitoraqqi
yanasmalarin togviqi vo totbiginin genislon-
dirilmasi magsadils garara aliram:
1. Azarbaycan Respublikasinda 2026-c1
il “Soharsalma vo Memarliq ili” elan edilsin.
2. Azarbaycan Respublikasi Prezidentinin
Administrasiyas1 Azarbaycan Respublikasmda
2026-c1 ilin “Soharsalma vo Memarliq I1i”
elan edilmasi ilo bagl tadbirler planina dair
tokliflorini bir ay miiddetinds hazirlayib
Azorbaycan Respublikasinin Prezidentino
toqdim etsin.

Ilham Oliyev
Azarbaycan Respublikasinin Prezidenti
Baki sohari, 22 dekabr 2025-ci il

@Naqliyyat hiququ
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O 3AHI'E3YPCKOM KOPUIOPE KAK KJIIOYEBOM
MEXKIYHAPOJAHO-ITPABOBOM ®AKTOPE
FO)KHOKABKA3CKOM BE3OIMACHOCTH

0. ®. Ddenanes,

npodeccop, TOKTOP OPUAHYECKUX
HAyK, A3epOaiisKaHCKUI rocyiapct-
BeHHbII JKOHOMHYECKU YHUBEPCHTET.
Oktay Efendiyev oktay0O1@rambler.ru

B cmamve paccmampusaiomes akmyanivb-
Hble 8ONPOCHI U NPOOTIEMbL KAK COBPEMEHHBIX
MeAHC2OCYOAPCMBEHHBIX IKOHOMUUECKUX O~
HOWleHUU, MaK U pecuoHAIbHOU, I0)HCHOKAG-
Kasckou bezonacHocmu 6 acnekme 3aeep-
WUBUE20CSL BOOPYIHCEHHO20 HACOPHO -KaApa-
0axcKo20 800PYHCEHHO20 KOHDIUKMA, NO-
bedorocro 3asepuusuieticsi OmeuecmeeHHoU
sotine Aszepbaiidxncana. B npoyecce uccie-
008aHUsA ObLIU 3aMPOHYIbL BONPOCHL U NPO-
O1emMbl peanuzayuu HOGEUWUX U NEPCHeK-
TUBHBIX MENC2OCYOAPCTNEEHHBIX NPOEKINO8,
NIAHO8 MPAHCNOPIMHBIX KOPUOOPOS (Mapul-
PYmos, nymenpogooos) u ux MeicoyHapoo-
HO-NPAB0BO20 Pe2yIUPOBAHUSL.

KioueBble c10Ba: COBPEMEHHBIE BHEIII-
HEOKOHOMHUYECKHUE CBSI3U, PAaBHOTPABHOE
MHUPHOE COTPY/THUIECTBO U B3aUMOBBITOJTHOC
MapTHEPCTBO, PErHOHANIbHAS M BCeoOIast
0€3011aCHOCTD, MPOEKThI TPAHCIIOPTHBIX KO-
PHIIOPOB, Iy Tei, MapIpyToB, TPEeXCTOPOHHEES
3assienwne ot 10 HOosOps 2020 1., 3anre3yp-
CKUI KOPHJOP, TYHHEIb, IIyTEIPOBO, MOCT;
po0OsieMbl (POPMUPOBAHKSI HOBOTO 3KOHO-
MUYECKOTO ITPABOIIOPSIIKA H JIP.

I I €CMOTPsL Ha cepbE3HOE 000CTpEHHE
COBPEMEHHO Te0NOIMTHIECKON 00-

«3anze3ypckuii KOpuoop — Imo npoexkm,
Komopbulii moxcem 00beOUuHUmy U miopK-
cxkuil mup, u Eepony, u nawux cocedeil, u
Ce200HA udem aKkmueHas paboma Hao pea-
ausayueii 3mozo npoekma...Oun oyoem om-
Kpbim u oeticmeosamsy...Mvl xomum scums
6 mupe u cocnacuu. Mvl He umeem 6par;covt
K Apmenuu u ne umeem K Hell KAKUX-TUOO
mMeppumopuanbHyIX NPEMEH3UIL. . . ).

IIpe3ugenTt A3epoOaiikaHcKoOH
Pecny0smkn
HNabxam Anues

CTaHOBKH, COCTOSIHUE U CHEIU(HKA MEXK-
TyHAPOITHBIX TOPTOBO-?KOHOMHYECKUX CBSI3eH
TOCYJIapCTB BO MHOTOM OTIPEJEIISIETCS yC-
MEIHBIM Pa3BUTHEM B3aUMOBBITOJIHOTO U
PaBHOIIPABHOTO MEXYHAPOIHOTO KOHO-
MHUYECKOTO COTPYJIHUYECTBA U TAPTHEPCTBA,
KOTOpBIE HEOOXOANMBI JJ1s 3aKPETUICHHS 110~
3UTUBHBIX MOJUTHYECKUX MEPEMEH U CO3-
JIaHUS] MaTepuaibHON OCHOBBI B MacITadax
MHpPOBOTO coodiecTa. Bo MHOrOM perrenue
ATHX MPOOJEM TaKKe 3aBHCUT OT dPdex-
TUBHOCTH JICUCTBEHHOCTH W COOIIOICHUS
MEKTyHapOJHO-IIPAaBOBBIX HOPM U IIPUH-
IIUIIOB, B YAaCTHOCTH, B MEKIYHAPOIHBIX
9KOHOMHUYECKHUX OTHOIICHUSX, IOCKOIBKY
WMEHHO C TIOMOIIBIO STUX HOPM U TIPUHIIUIIOB
MOYKET OCYIIECTBISATHCS 3P (HEKTHBHBIA MH-
poBoii mpa0Bomopsi-I0K, 00ECIIeUNBAOIIUI
X HOpMajbHOE (QyHKIHOHHpOBaHue. Co-
BEPILICHCTBOBAHUE K€ MEXKIYHApOIHBIX
BHEIIHEAKOHOMUYECKHX CBSI3€H Ha HBIHEII-

LA
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HEM 3TaIe pa3BUTHS MEeKTOCYIapCTBEHHBIX
OTHOIIIEHUH JTOKHO CIIOCOOCTBOBATH pac-
MAPEHUIO Chepbl IPUMEHEHUS], YKPETIIEHHIO
YHUBEPCAITBHOTO XapaKTepa OCHOBHBIX MEXK-
JYHApOJTHO-TIPABOBBIX HOPM ¥ NPHHITUIIOB
(1).

B aTom acriekte He0OX0AMMO YUHTHIBATh
reorpaduieckoe nosokeHue Asepoaiiprana,
MOCKOJIbKY Uepe3 Hallly TepPUTOPHUIO B pas-
HBIX HATPaBJICHUIX MTPOXOJSIT MEXTyHApOI-
HbIE TPAHCIIOPTHBIE KOPHIOPHI MEpBOCTE-
NEHHOTO 3Ha4YeHHUsI, TpeOyromme 3pPeKTruB-
HOT'O HCTIONIb30BaHHS TAKOTO MPHOPUTETHOTO
reorpaduaeckoro MojJoKeHus,, 0CHOBOW KO-
TOPOTO SIBIISIETCS PA3BETBIEHHAS TPAHCTIOPT-
Hast ”HPPaACTPYKTypa, MPEeBPATHBILAS HAIE
rOCYyapcTBO B OJMH M3 HE3aMEHUMBIX TPaHC-
nopTHBIX 1eHTpoB EBpazun. Co Bcel oue-
BUJIHOCTBIO, JIOTUKA 1 3[[PaBblii CMBICI TIO]I-
CKa3bIBAIOT O HEOOXOIUMOCTH BBIJIBHKCHUS
HOBBIX, IEPCIICKTHBHBIX IUTaHAX U MIPOEKTaX,
MMEIOIIUX SKCKITIO3UBHOE U KITFOYEBOE 3HaYe-
HHE HE TOJIBKO TSt 3)(HEKTUBHOTO U TIOCTY-
NaTeJIbHOTO Pa3BUTHSI COBPEMEHHBIX MEX-
rOCYAapCTBEHHBIX SKOHOMHYECKHUX OTHOIIIE-
HUIA, HO U JyTst Oe30macHoCTH cTpaH KOxkHOro
KaBka3za, sSBISIOIIENCS YacThiO BCEOOIIEH
6esonacHoctu. Ha cerogusimnuii neHs. of-
HUM U3 JOCTOWHBIX, BOCTPEOOBAHHBIX,
KJTFOYEBBIX M MEPCIIEKTUBHBIX IPOCKTOB 5IB-
JsieTcs TIPOCKT CO3JaHHs TPAHCIIOPTHOTO
3aHre3ypCcKOro, WIN «3aHTEIaHCKOT0», KO-
puopa (TOHHEIS UK Iy THIIPOBOAHOTO MO-
CTa), COeUHSIONIETO 00€ COCTAaBHBIE YaCTH
TEPPUTOPHUH OTHOM CTPAHBI.

EctecTBeHHO, pedb UAET O COCNMHEHUH
HaxwueBanckoii aBroHOMHO#N PecmyOmmku
(HAP), sxcknaBa, (2) ¢ OCHOBHOU TEPPUTO-
pueit AzepOaiimkana. KpaTkas XpOHOIOTHS
9TOTO, BBIIBUHYTOTO A3epOaiipkanoM, TIpo-

€KTa 3aKJIF0YaeTCs B TOM, UTO OH CTall Oosee,
4YeM aKTyaJbHbIM IT0CIE ncTopuyeckoi Io-
Oespl Hamero rocynapcTsa Bo Bropoit Ka-
pabaxckoii BoiHe. YOequTeIbHbIM pe30HaH-
COM 3TOTO (paKTa SIBISIETCS TO 0OCTOSATEINb-
CTBO, YTO OH pEaJbHO IMPEBPATHIICSA B Ya-
CTO-YNOTPeOIseMbIl MeXTyHapOIHO-TIpa-
BOBOW JIEKCHKOH W TIPHUHSII 32 TOCJIETHHUE
TOJIbI, TIO- CYIIIECTBY, OOIIENPU3HAHHOE BHI-
paxenue, TepMuH. C TOH ke MO3UINH, KaK
M3BECTHO, Ha OCHOBE JIPYror0 MeXIyHa-
POAHO-TIPABOBOIO IOKYMEHTA 00 apMSIHCKOM
OKKymHanuu - TpEXCTOPOHHETO 3asBICHUS
ot 10 Hoa6pst 2020 1. — ObLTO YETKO OTIpeie-
JICHO, YTO MEX/Ty IaHHBIMHU 4acTsIMU A3ep-
Oaiipkana, HeB3Mpask Ha apMSHCKHE BO3pa-
KEHUsI ¥ TIPEJVIOKEHUSI O TPECTIOBYTOM «IIe-
PEKpECTKE MHPay, JOJIKHO OBITh YCTaHOB-
JICHO COOTBETCTBYIOIIEE, KpoTUaiiiee, Oec-
KOHTPOJIBHOE U YIOOHOE, TPAHCTIOPTHOE CO-
oOmieHwue.

B peasnbHOM 1U1aHE, HALTMOHAJILHBIC, HBI-
HEIIHNEe, MEHEEe BBITOJJHBIE IKOHOMUIECKHE
TOPTOBO-TPAHCIIOPTHBIE MTOTPEOHOCTH OCY-
MIECTBISAIOTCS C TIOMOIIBIO MUPAHCKOH Tep-
PHUTOPHUH, XOTS €CTh HE CTOJIb IIPUOPHUTETHBIH
«TPY3UHCKUH W TypeIKUi» BapHaHTBI, TO-
CpPEeICTBOM, HAaIIPHMEP, CTPOUTEIHCTBA MEp-
BOTO (ABTOMOOMIJIBHOTO) MOCTa Ha TEPPHUTO-
puH 3aHTEIaHCKOTO paifoHa. M B Ormkaiiireit
MePCIIEKTHBE BTOPOTO MOCTa, HO Ha TEPPH-
topun HAPa. Tem He MeHee, eCTb, C TOUKU
3pEHHUS] TOJKOBAHHS M MTOHUMAaHUS KJIACCH-
YECKOTO U COBPEMEHHOI0, MEX/TyHapOAHO-
MIPaBOBOTO TIPUHIIMTIA TEPPUTOPHUATHEHON I1e-
JIOCTHOCTH rocynapcts (3), bonee 000CHO-
BaHHBIC W TIPEANIOYTHUTEIFHBIE HaMEpEHUs
W He TOJBKO JyIst A3epOaiipkana, B CO3IaHHN
CBOOOJHOTO, OECHpernsiTCTBEHHOTO, KOM-
(dbopTHOTO, O3 BCAKMX TMPOBEPOK U Ooiiee
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SKOHOMHYECKHU BBITOHOTO HCIIOIb30BaHUS
peaTu30BaHHOTO TMPOEKTa 3aHTe3ypPCKOTro
kopunopa (mytu).Takoil TOPSIOK MOMKET
OBITH 3PEKTHBHBIM U TIOJE3HBIM IS BCEX
CTpaH IOKHO-KaBKa3ckoro peruona. Ilep-
CIIEKTUBHOM 11€JIbI0 3aHI€3ypPCKOr0 KOPUAOPa
SIBJISIETCSI TOBBILIIEHUE TPAH3UTHO-JIOTHCTH-
YeCcKoro noTeHIpana peruona FOxuoro Kas-
Ka3a, peasu3aIsi KOTOPOro JOJDKHA TPUBE3TH
KaK K 3aITyCKy HOBBIX TPAHCIIOPTHBIX MapIIl-
PYTOB, TaK ¥ K YBETHIECHUIO SKOHOMHUECKOI
MOIIM M TOoTeHIHana AszepOaiijkaHa, K
YKPETJICHHIO PerHOHAIFHON 0e301MacHOCTH,
AKTUBHOMY COTPYTHHYECTBY U IAPTHEPCTBY,
cTabmIbHOCTH (4).

Briosre 3aK0HOMEPHBIME SBIISFOTCS CJIOBA
[pe3unent Azepbaiimkanckoi Pecriyomiuku
W. AnueB o ToM, 9TO «A3epOaiimkan BUIUT
co3/laHue 3aHTe3ypCKOro KOpHI0pa OJHUM
13 KITFOYEBBIX KOMITOHEHTOB BCEOOBEMITIO-
miero mupa ¢ Apmenueii. Ml mostomy oH Bce
ele TepHeIMBO OXKHUIACT BBIMOTHEHUST Ap-
MEHHEeH B3ATOTro Ha cels 00s3aTenbCcTBa.
Crpateruueckas 1enb Azepoaiiikana - HO-
BBII PErMOHABHBIN OPSIOK, OCHOBAHHBIN
Ha MUpE U COTPYITHUIECTBE MEXKTy CTPaHaAMU.
Uro ke kacaeTcsi APMEHHH, TO OT ITHUX
YCIIOBHI 3aBHCUT HA MHOTO HH Majio CaMo
ee BbDKMBaHue. BHe Mupa ¢ Azepbaiipkanom
Apmenus oopedena. Tak 4To, IBITAasICh IIPO-
TUBOZICHCTBOBATh 3aHT€3yPCKOMY KOPUAOPY
- HEOThEMJIEMOMY KOMITOHEHTY 3TOTO MHPa,
ApMEHHs HAHOCUT CMEpPTENbHBIN yaap 1o
camoii cebe, 0e30 BCAKUX BOMH U MEXTyHa-
POMHBIX KaTaKIM3MOB.

AszepbaiikaH, Kak CyBEpeHHBIN CyOBEKT,
TeM Ooitee, mociie [1ooeasr B OTeuecTBEHHOM
BOIiHE, IOOMBIIICH 3aBEPILECHHUST BOOPYKCH-
HOTO KOH(UIMKTa M BO3BpAICHHUS OKKYIIU-
POBAaHHBIX TEPPUTOPHI MOCIEIOBATEIHHO

MPUICPKUBACTCS] MO3ULNHU, OTpa’kKaroliel
e€ HaIMOHAJIbHBIE HHTEPEChl. JTa UCTOPH-
yeckast [ToOena cymiecTBeHHO M3MEeHuIa cTa-
Tyc-kBO B peruone lOxnoro Kaskasa, cos-
nana it AzepOaiipkaHa HOBbIE SKOHOMH-
YeCcKHe BO3MOXHOCTH AJIsl Oosee coluab-
HO-3KOHOMUYECKOTO Pa3BUTHUS, aKTUBHOM
HHTETPalUK B CHCTEMY MUPOXO03IHCTBEHHBIX
csazeil. [lobena BHECTA TOCTONHBIN BKIIA
B (hopMHUpOBaHKE U PA3BUTHE PETMOHATBEHOTO
KOHOMMYECKOTO NPaBOIOpsIIKa U Oe3omac-
HOCTH, KaK 3TO OBLIO IMPEIyCMOTPEHO B
Konrnenmmum pazButus «Aszepoaiimkan 2020:
B3I B Oymymee» (5).

3a UCTEKIINH, KOPOTKUH HCTOPUUECKUN
TepHoJl BPEMEHH, OCOOCHHO B CBSI3U C pe-
syapratamu Hamieir [loGenbl, crano Oomee
OYEBUIHBIM TO OOCTOSITENLCTBO, YTO JAJIb-
HeHIas peanu3alus «CepelMHHOr0» KOpH-
J0pa, KaK HOBOW I'€ONOJUTUYECKON U Ieo-
SKOHOMHUYECKOW TPaHCIIOPTHOW apTepuu, B
cilydae MepcleKTUBHOM 3KcIuTyaTanun 3a-
HI'€3YPCKOT0 KOPHI0PA, e1E B OOJIbILIEH cTe-
MeHH Oy/IeT CII0COOCTBOBATH MPEBPALICHHIO
I0)KHO-KaBKa3CKOT'O PEruoHa, ero desomnac-
HOCTH HE TOJIbKO B OJMH M3 CaMbIX CTa-
OWJIBHBIX PETMOHOB MHUPA, HO U B OUH M3
KPYIHEHIIINX HanboJee BBITOHBIX ero KO-
HOMHYECKUX MapTHEPOB Ha MUPOBBIX, 00-
LIMPHBIX TOPIOBBIX IyTsAX, Mapupyrax. U
HE TPOCTO KaK JIOTUCTHYECKUN BapHaHT
B3aMMOZACUCTBHSA, @ B BUJE CTPATETHUECKU
BBITOJTHOH OCHOBBI, B TIEPBYIO O4YE€pElb, B
00JIaCTH MEKIOCYJapCTBEHHBIX SKOHOMHU-
KO-3HEPreTHYECKUX OTHOLLICHUH, B TOM YHC-
Jie, HapallMBaHWE WHBECTUIUH AsepOaii-
JPKaHa B MEXKAYHAPOAHYI0 HHPPACTPYKTYDY,
YUHUTBIBasi OUEBUHYIO BBITOJHOCThH Hallei
CTpaHBbI KaK JJOCTOMHOTO U HaI&KHOTO HapT-
HEpa HAa MUPOBBIX TOPTOBBIX MY TSIX.
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Peanuzanus naHHoro npoekra, ¢ momo-
LIBI0 KOTOPOTO MPOU30MIET HEMUHYEMOE
COEIMHEHHUE JIByX, UCTOPUYECKH HECIpa-
BEJIJTUBO pPa30pBaHHBIX dacTed A3zepOaii-
JOKaHCKOW PecryOmnmku, B OITHO 11eJ10€, BaYKHO
HE TOJIBKO B MHTEPECaxX €€ TEPPUTOPUAIIBHON
nenoctHoctu. Takas BoctpeboBaHHas pea-
Tu3anus MPOeKTa BaKHA C TOYKU 3PCHHS
SKOHOMHUYECKUX HHTEPECOB CTpaH BCETO
FO)KHOKaBKa3CKOTO PErMOHa, eIié B OOJbIIei
CTEIICHU JIJIsI 0CJA0IEHHOW BOMHON ApMeHUH
U Jaxe IUIs APYTUX COINpPENENbHBIX CTpaH.
HecMmortpst Ha HenaBHUE TPYTHOCTH BOCHHOIO
MIPOTUBOCTOSHHUS, LIIUPOKO MTPU3HAETCS Ipe-
Bpartenne A3epOaiipkana B peabHyO TBH-
JKYIIYIOCST CHITY W CTIOCOOHOCTH, «CpPEInH-
HoTrO» Kopuzaopa Poccust odurnmansHo 3a-
SIBIISJIA O TOM, YTO «CTpaTernyecKas 3amaada
u uHTepecsl Poccuu B Bompoce co3maHus
TPAHCIOPTHBIX KOPUAOPOB — uepe3 Kacruid,
Aszep0aiimkxan u Mpan BeiiiTu k MHIuiickoMy
okeaHy, MuHys CydsIKHUN KaHal U MPOJIUB
Bocdop, ¢ moMormp0 aBTOMOOMIIEHOTO U
YKEJIE3HOZOPOXKHOTO Tparcnopray (6). Takum
0o0pa3oM, MOXKHO YTBEpXKAaTh, 4TO A3zep-
OalijpkaH SABISIETCS CTPAHOW, BHOCSIICH
3HAUUTENbHBIN BKJIJ HE TOJIBKO B JHEpre-
THYECKYI0 0€30TacHOCTh PEerHoHa U €BPO-
MIEHCKUX CTpaH Oiarojaps moCcTaBKaM CBOMX
MIPUPOHBIX, IIPEKJIC BCEro, He(Tera3oBbix
PECYpPCOB, B pa3jMUYHBIX TeorpapuuecKux
HaIpaBJICHUIX, HO U OJHOBPEMEHHO, BHOCS
CYIICCTBeHHBII BKJIaJ B (yHIaMEHT (op-
MHUPYIOIIETOCS MPABOMOPSAIKA B I0KHOKAB-
Ka3CKOM PErHOHE, OCHOBOI KOTOPOTO JOIKHA
CTaTh TOPrOBO-TPAHCIOPTHAS CTPATETUSL.

OueBUIHO, U KaK TPECTABISACTCS, TO,
YTO B CJIOXKUBIIUXCS TEONOIUTUYECKHUX YCIIO-
BUSIX, OyZIeT MpoIoInKeHO 3P HEKTUBHOE HC-
MOJIb30BAHHUE JACUCTBYIOLIETO «KUTAWCKOTO
CEPEIUHHOIO KOPHIOPay, IPOXOAIIET0, KaK

M3BECTHO, Yepe3 Hallly TEPPUTOPHIO, U KO-
TOpBIA Oyner emé Oosiee aKTUBHO HCIIONb-
30BaThCA M NIABHOE — OCHOBATENBHO, B IEp-
CHEKTHBE, KOHKYPHUPOBATh C JIIOOBIMU BO3-
MOKHBIMHU ITPOE€KTaMU U HOBBIMU Mapuipy-
Tamu (myTsiMi). Y 910 0c000 ITprMedaTebHo,
JJa)kKe y4JacTHe B 3TOM IPOEKTE MOUIHBIX
HKOHOMHUECKHUX CTPaH, He OyJIeT B COCTOSIHIN
epeMecTuTh «Benukuil MENKOBBIN ITyTh)
B IOKHOM HarpaBieHUH. TakuM o0pazom,
CTAaHOBUTHCS OYEBHIHBIM M TO, YTO BaXK-
HEWIIEeR 3a7adel, el 3TOr0 ajlbTepHa-
THBHOTO TPOEKTa-MapIlIpyTa SABISAETCS HE
CTOJIKO Pa3BUTHE TNI00ATBLHON JIOTUCTHKH,
CKOJIBKO cliepkuBaHne Kuras, KoTopslil, He-
CMOTpSI HA Ha 4YTO, YMEJO W MOCTENEeHHO
MIPEOJI0JIEBACT, BO3/IBUTAET HA CBOEM ITYTH-
MapupyTe», MPOAMEPUKAHCKHIE MTOTUTHKO-
KOHOMHYECKHE Oapbepbl U TPYAHOCTH.
Kparko 3arparusas BOpocsl 00 TpaHc-
MTOPTHO-DKOHOMHUYECKHUX HHTepecax, Kuras
u AzepOaiikana, Hellb3s He OTMETHUTD, YTO
HaIlla CTpaHa 3a MMOCJIEAHNIE TO/BI T00HIach
OLIyTUMBIX PE3YNbTaTOB, B YACTHOCTH, IO
BOIIPOCAM MPSMOT0 He(Tera30Boro 3KCropra
B cTpansl EBpocorosa, a KHP Bnonne ycrpau-
BalOT BO3MOXKHOCTH O€CIpensITCTBEHHBIX
MTOCTaBOK, MOTEHIMAJIbHO YYHUTHIBAs CIIO-
COOHOCTH «CPETHET0 KOPUI0pay, B TOM YHC-
JIe, JIOTUCTHYECKUE UHTEPECHI FOXKHOKABKA3-
CKOTO PermoHa. JTo, B CBOIO O4YepElb, SIB-
JSIETCSl J10Ka3aTeabCTBOM, 4TO A3zepOaii-
JokaHckas PecriyOnuka siBisieTcs JKU3HEH-
HO-Ba)KHBIM 3BEHOM, HallpHMep, BO3MOYKHOTO
ANBTEPHATUBHOTO «MHAMKHCKOTO)» MapIIpyTa
B 3alaJHOM HaIlpaBJICHUM. YTO BBINIATUT
JIOTMYHBIM M JOCTATOYHO OJIArONPHUSTHBIM
JUISl HApacTaloIero B OJrKalel meperek-
THUBE a3epOailPkaHO-KUTANCKOTO TPaHCIIOPT-
HO-9KOHOMHYECKOTO B3aUMOJICHCTBHUS.
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OpnHako, HaJI0 yYUTBIBATh U TO, YTO OJH-
HAKOBBIH MTOAXO B BOIIPOCAX YKOHOMHYECKON
CTpaTerud M TAKTUKU O00EUX TrOCyNapcTB,
0COOEHHO, TI0 JIOCTYITY K €BPOIICHCKUM PBIH-
KaM, CO3[al0T JOTIOJIHUTEIBHBIE BO3MOXK-
HOCTH JUIsl pacIiupeHusi cepbl BIHSHUS
Kurast Ha rocyaapcTBa «TpaHC-KacTIuCKOTro»
TPaHCIIOPTHOTO MapuipyTa, OCOOCHHO Ha
LIEHTPAJIbHOA3MATCKUE, a TAaKXKEe Ha FOXKHO-
KaBKa3CKHMe rocyznapcTBa. TeM He MeHee,
OeccniopHo, uyTo A3epOaiikaH, Kak cTpaHa
C CHJIbHOU BEPTHKAJIBIO BIACTU U JOCTATOYHO
Pa3BUTOM SKOHOMHKOM, KaK TOCTOMHBII apT-
HEP B MHOTOYPOBHEBBIX BHEIIHEAKOHOMHU-
YECKHUX OTHOLIECHUSIX, BCE OOJIbILIE CTAJ IIPH-
o0Operarh MO3UTHBHOE 3HAYEHHE B CBOUX
YCTPEMJICHUSAX Ha €BPOIEHCKHE MPOMBIII-
JICHHO-2HEPreTHYECKHE U TOPTOBHIE PHIHKH.
C npyroit cTOpoHbI, Hallla CTpaHa PeabHO
JIEHCTBYET B Mpeienax peryisaTHBHBIX €BpO-
COIO3HBIX TpeOOBaHUI M CTaHIApPTOB, YTO
TaK)Ke, HECMOTPS Ha HEKOTOPBIE MOJIUTHKO-
SKOHOMHMYECKHE HIOAHCBI, COOTBETCTBYIOT
KUTACKUM YCIIOBUSAM COTPYJHHYECTBA U
MapTHEPCTBA, MOCKOJIBKY B PEIIEHUH 3THX
pooIIeM yke (PaKTUIECKH JOCTUTHYTHI CII0-
JKUBILHUECS ITOHATHBIC (OPMBI, IPUHLIMIIBI
Y CTaH[APTHI.

Takast cuTyarusi MOXXET UMETh OIpere-
NEHHBINA ycmex, Korga OyneT JOCTHUTHyTa
«cuHeperust uaTepeco» (7), B JTaHHOM CITy-
Yae B 0071aCTH TPAHCTIOPT-HO-3KOHOMHYECKOH
JIeATENbHOCTH MApTHEPOB, YTO OIPEIENSAETCS
KaK CBOErO poja KOOoIepanus, B3aUMOCBS-
3aHHBIE U KOOPAMHHPOBAHHBIE JEHCTBUS,
CIIOCOOHBIE MPOSIBIATHCS B (hopMeE CTpare-
THYECKOI0 COTPYAHHYECTBA U MApPTHEPCTBA,
a TaKKe CIMSHHSA U KOONEPaTUBHOIO B3aH-
mozaeicTBus. IlpumMeHuTenpbHO *e K pas-
JMYHBIM BHEUTHEIKOHOMHYECKUM OTHOIIIE-
HUSM TOCYJapCTB Takas CHHEpErus Ipe-

CTaBJIsIeT COOOM COBMECTHOE, B3aMMOIOTIO-
HSIOIIEe U B3aUMO3aBHCHMOE JISHCTBHE He-
CKOJILKUX (DaKTOPOB B KAaKOM - JTHOO OJTHOM
HaIpaBJICHUU U OTNPEEIsieTCs 0COOBIM CO-
CTOSAHUECM CJIOKHBIX CUCTEM B YCJIOBUAX HE-
cTaOWJIBHOCTH, B OTHOILICHUH HEYCTOHYHBOTO
IIOJIOKEHUSI COTPYIHUYAOUX apTHEPOB.

B Taxoii cutyaruu, 0coOyro )KU3HEHHYIO
BaXHOCTb MPEJCTABISIET MOTPEOHOCTD HC-
KIIFOYaTh B MEKIOCY/IaPCTBEHHBIX OTHOIIIE-
HUSIX JOIYCTUMOCTb «TOPSI-UMX» WU «TIICIO-
IIUX» TOYEK, C TeM, YTOOBI TPaHCIOPTHO-
SKOHOMHYECKOE COTPYIHUYECTBO M TapT-
HEPCTBO TIO3UTHBHO MOTJIO BIHUATH AOCTH-
KCHUIO NOBEPHA B MHUPHBIX CBA3AX, OCHO-
BbIBaJIaCh Ha HpaI‘MaTPI‘IeCKOfI o3 pas-
BUTBIX CTPaH M KPYIHOTO OM3HEca — HeJlo-
MYCTHMOCTb JIFOOBIX TIPHYUH U 00CTOSITETIECTB
BO3HUKHOBEHHSI BOOPYKEHHBIX KOH(IIUKTOB,
BIIMSIOLIMX HA BCEOOIY 0 0€3011acHOCTS (8).
VYrpouenue npoueayp BHEIIHESKOHOMHUYIE-
CKHUX CBsI3el OBIBIIIHX, BOIOIOIIMX CTPaH JIFO-
0oro reorpau4ecKoro peruoHa, COIIaco-
BaHHOCTh B HMX JICUCTBHUS 1O pa3zpaboTke
Pa3IIYHBIX SKOHOMIYIECKHUX, BKITFOUast TPAHC-
MOPTHBIX, MPOEKTOB MO MPOKJIAIBIBAHUIO
COOTBETCTBYIOIINX KOPUJIOPOB, OTHO3HAYHO,
SIBIISIETCS] BAKHBIM (DAKTOPOM TTOCTPOCHUS
MHPHOI'0 COTPYAHHMYCCTBA, HAJIAXKUBaHUWA
B3aMMOBBITOZIHOTO MApPTHEPCTBA. A TaKxke
MPUHIUITHAIBHO Ba)XKHO JIJISL CO3JIAaHUS HE
TOJIBKO 00JIee BHICOKOTO YPOBHS JOBEPHS U
B3aMMOIIOHMMAaHUS B MOCTKOH(IMKTHOH CH-
Tyallid, HO W JIUKBUJAINW TIPUYHH U HC-
TOYHHKOB HOBBIX BOOPYXEHHBIX MPOTHBO-
CTOSIHUM.

Taxum 006pa3oM, HEOOXOTUMBI KOHKPET-
HBIC, 3aMHTEPECOBAHHBIC 1T OT APMEHHU
1o 3aHre3ypckoMy KOPHJIOPY, UMECIOIIETO
CTparernyeckoe 3Ha4eHUe HE TOJBKO JIJIs
CBSI3M 3alla/IHBIX PETHOHOB A3zepOaiikaHa
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¢ HaxnaeBanckoit ABroHOMHOI# PeciryOmmkoit
IIPH OTCYTCTBHH KaKOTO-THOO CTpeMIICHUS
HM30JIMPOBaTh APMEHHIO OT OOIUX, PETHO-
HAJIBHBIX U )KU3HCHHBIX UHTEPECOB Pa3BUTHSL.
HanpoTu, HecMOTpsi Ha HEOIArONPHUSITHBIC
COOBITHS TPOIIIOTO M JIOCTHTHYTHIH MHUP,
pedb HAET O TOTOBHOCTH BKJIIOYUTH ITY
CTpaHy B COBMECTHBIC IPOEKTHI IPH HATTYHI
MTOJIMTUYECKOI BOJIM C €€ CTOPOHBI, TOCKOJIb-
Ky ApMeHHs HE TIPOCTO TaK, a MO B3STOMY
Ha ce0s1 00s13aTeIbCTRY, TOJDKHA YYaCTBOBATh
B CO3JaHUHM 3aHTe3ypCcKOro KOpHaopa IO
00513aTeNBCTBY, B3ATOMY COITIacCHO Tpexcro-
porremy 3asBiaeHuio oT 10 HOsIOps 2020
rosia, B KOTOPOM B T1. 9, B YaCTHOCTH, TIpe/I-
YCMOTpeHO, 4to: "Pecrybnuka ApmeHwns ra-
paHTHpyeT 0e30MacHOCTh TPAHCHOPTHOTO
COOOIIEHNST MEX/y 3alaJHbIMU palioHaAMH
AszepOaiikanckoit Pecniyonuku n Haxuge-
BaHCKOW ABTOHOMHO# PecityOimkoii ¢ 11ei1bt0
opraHu3anuu OecpensaTCTBEHHOTO JIBUKe-
HUSl TPaKAaH, TPAHCIOPTHBIX CPEICTB U
Ipy30B B 000UX HalpaBICHUAX .

OpHako, Ha Hall B3IV, KaKHe-THOO
CIIO)KHOCTH U TIPETSTCTBHUS MOTYT OBITH yC-
TIEITHO TIPEOIONICHBI ONaro/apst OJHO3HaY-
HOMY W 0e30TiarareilbHOMY ITOITHUCAHHIO
MupHoro, azepOaiikaHO-apMSIHCKOTO J0-
roBopa. IIpeacrasnsercs Taxxke, 4To Kakue
OBl TO HU OBLJIO TOPECTHBIC OILIYIICHUS HE
HCHBIThIBasIa ObI ApMeHMs, KaKk 0e30TroBO-
POYHO MOOCKIEHHBIH MEXTyHapOIHO-TIpa-
BOBOI CyOBEKT, OHA JOJDKHA, ¥ KaK IUBU-
JM30BaHHAs CTpaHa, B MHTEpPEcax MUpa,
CTIOKOMCTBUSA U TIOOPOCOCE/CTBA, a TaKkKe
CBOETO HAIMOHAIBHOTO Pa3BUTHS, PEATLHO
00s13aHa, OTOPOCHB BCE HETaTHBHBIC aMOM-
WU, COOOpaKEHHsI, TIPEIIPUHATE OTpeie-
NEHHBIE IEHCTBYS, IATH IO OKOHYATEITEHOMY
MOANACAHUI MUpPHOro A0roBopa B COOT-
BETCTBUU ¢ (DyHIaMEHTAIbHBIMHU TPUHIIU-

TIaM#, HOPMaMH 1 TPeOOBaHUSIMHA IOKTPHHBI
COBPEMEHHOTO MEKIYHAPOIHOTO MPaBa.

B nanHOM 1OKTpUHE, CO BCEH SICHOCTHIO,
0003HaueHO, 9T0 MUPHBII TOTOBOpP - 3TO
Pa3HOBHUIHOCTH MEXKTYHAPOIHOTO TIOTOBOPA,
KOTOPBIM FOPUIUYECKH 3aKPEIUISETCS Tpe-
KpaIl[CHUE COCTOSIHUS BOWHBI U BOCCTAHOB-
JIEHUE MHUPHBIX OTHOIICHUM MEXKIY BOIOIO-
mmMu ctpadamu (9). Takoii 1oroBop, Kak
MIPaBUIIO, COCTOUT U3 TIOCTAHOBIICHHH O TIpe-
KpallleHU! BOCHHBIX JISHCTBUN U COCTOSHUS
BOMHBI, 00 ypeTyInpOBaHUH TEPPUTOPHAITB-
HBIX BOTIPOCOB, O BO3MEMICHHH YIepoa,
MPUYUHEHHON BOMHOM, BO3BPAIlIEHUS BOCH-
HOIUJICHHBIX, O CyAh0€ 3aKIIOUCHHBIX IO
BOMHBI JJOTOBOPOB U COIVIALIEHUN U HEKOTO-
PBIX IpyTrux nonokeHnid. CormacHO CMBbICTa
HOpMEI cT. 2 Berckux Kousentuu 1969 1. u
1986 1., moa MEXTYyHAPOIHBIM JOTOBOPOM
TIOHUMAETCS PETYIUPYEMOE MEKTYHAPOTHBIM
[IPaBOM COTNIAILLIEHUE, 3aKIIOUEHHOE TOCY-
JApCTBAMH ¥ JIPYTUMH CyOBEKTaMH MEXK-
JYHapOJIHOTO TIpaBa B MUCbMEHHOHU (hopme,
HE3aBHCHUMO OT TOTO, COJIEPIKUTCS JTH TaKOe
coIJIalieHNe B OJTHOM, JIBYX HITH OoJee CBsi-
3aHHBIX MEXy CO00 JOKyMEHTaX, a TaKKe
HE3aBUCHMO OT KOHKPETHOTO HANMEHOBAHUS.
OOBEKTOM MEKIYHAPOIHOTO J0rOBOpa SIB-
JsieTes BCE TO, TI0 TIOBOAY YETr0 roCyIapcTBa
3aKJII0YAIOT JOTOBOP, T.€. BCTYIAIOT B I0TO-
BOPHBIC OTHOIICHUSI U B KAYECTBE KOTOPOTO
MOTYT BBICTYIaTh MaTepUAbHBIC U HEMa-
TepuaJbHbIE OJara, IeHCTBHS U BO3NEPIKaHHE
oT paeiicTBuil. Jlornueckum 3aBepliecHUEM
MupHOro J0roBopa SIBISIETCS PEeIleHHe Ipo-
0J1eMBI SIBIISIETCSI TIOJIIICAHNE JIBYCTOPOHHNX
JIOKYMEHTOB 00 YCTaHOBJICHWH W OIIpe[ie-
JICHUH JIMHUW TOCYAAPCTBEHHBIX TPAHMII 10
ux penumutanuy U gemapkamun (10). Oc-
HOBHAs I1eJTb ¥ 3HAYCHUE TAHHBIX TOKYMEH-
TOB - CO/ICHCTBOBATh PA3BUTHIO MUPHBIX OT-
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HOUICHUI MEXTy OBIBIIUMH BOIOIOIIUMH
CTOpPOHAMH B HHTEpECaX KaK HOPMaJTU3ALIIN
JIByCTOPOHHUX OTHOIIEHHWH, TaK M YKpeI-
JICHHUST PETHOHAILHOW 0€30MacHOCTH TpHU
COOJTIOJICHNH TTOJIOKEHUI 00 OCHOBHBIX Ha-
IIPaBJICHUSIX, IIPEyCMOTPEHHBIX Tpexcro-
POHHUM COTJIallICHUEM.

HpeILCTaBJ'IHeTC}I, YTO UIA PCHICHHUA 3TUX
HE MPOCTBIX MEKTOCYAapPCTBEHHBIX MPOOIEM,
MTO3UTUBHOE 3HAYCHUE MMEET YHUKAIbHBIN
OIBIT OCTCOBETCKOTO MPOCTPAHCTBA IO pa3-
JIMYHBIM, TIPEK/IE BCETO TYMaHUTapHBIM BO-
pocam, ¥ pa30IOKNPOBAHHUIO TPAHCIIOPTHBIX,
HKOHOMHYECKUX KOMMYHHKAIMH, HaJIMYUE
KapTorpa)MuecKoro Marepraia, HaKOIHB-
IIerocs 3a JICATHIICTHS KapadaxcKoro Bo-
OpYXEHHOTO KOH(IIUKTA U IPyTUM MpodIie-
MaM 10 BOBMOYKHOMY 3aKITFOUeHII0 MUPHOTO
noroBopa. O4yeBHUJIHO, YTO JUIS pEIIeHUs
9TOH TTaBHOM 3a/1a4H, B TOM YHCJIC OXBaThI-
BaIOILEH BOZMOKHOCTH 10 CO3/IaHUIO TPaHC-
MOPTHOTO 3aHTe3ypCcKOro Kopuaopa (Mocra),
JIOJDKHBI OBITH TIPOJIOJKEHBI HACTONYMBEIC
TIOMCKY ONTHMAJIBHOTO, B3aHMOIIPHUEMIIEMOTO
pelIeHns ¢ y46TOM peasybHOM CKIIa/IbIBAIO-
1iencst 00CTaHOBKH.

B 3TOM KOHTEKCTE MOXKHO CENaTh BHIBOJ
O TOM, 4YTO IIOAIMHMCAHHEC TAKOI'O MI/IpHOFO
J0TroBOpa MOXET UMETh HUCKIIIOYHUTCIBHOC
MEX]TyHapOJHO-TIPABOBOE 3HAYCHUE B aCIICK-
T€ HC TOJIbKO HAlIMOHAJIbHBIX MHTCPECOB U
OJaronpUsITHOTO Pa3BUTHUS BCEX CYOBEKTOB
I0’KHOKaBKa3CKOTO PernuoHa. HO U Kak yOe-
JUTEIBbHBIA pPe3ylbTaT OKOHYaHHUsSI BOOPY-
*eHHoro HaropHo kapabaxckoro KoH(JIHKTa,
KapAWHAJIBHO M3MEHHUBILIETO CTAaTyC-KBO B
9TOM pPETHOHE, 4TO (aKTHYECKH SBUIIOCH
IJIAaBHBIM COOBITHEM Ha TIOCTCOBETCKOM TIPO-
cTpaHcTBe. HecMOTps Ha TPYJHOCTH U pas-
HOIIIAcHs TI0 Pa3paboTKe OCHOBHBIX MPOOJIEM,
AOCTUIKCHUA, CTOPOHEI, B LICJIOM U B OCHOB-

HOM, CMOIJIM COTJIaCOBATh TEKCT JTOTO JIO-
TOBOpA IS €T0 OKOHYATEITFHOTO TTOITACAHHS
10 KJIFOUYEBBIM BOIIPOCAM, MCXO/IS U3 OCHO-
BOTIOJIATAIONINX MEXTyHAPOIHO-TIPABOBBIX
MIPUHLIMIIOB B3aHMHOTO YBa)KEHHUS CyBepe-
HUTETa U TePPUTOPUATBHOMN IETOCTHOCTH
rOCy/lapcTB.

HmenHo, momoOHbBIN MOAXOM € NaHHBIX
MO3ULUHI K JIOOBIM TPYIHO-PELIAIOLTIMCS
MEXTOCYJIapCTBEHHBIM TpOOJIeMaM Cyle-
CTBEHHO TIOBBIIIIAET HEOOXOIMUMOCTh HE TOJTh-
KO aKTHBHOTO FICCIIE/TOBAHUS TIPOOIIEM TpaHC-
MOPTHBIX TPABOOTHOIICHUH, HO M TIOMCKA
myTei cozganus 6oee 23 GEKTUBHOM TOTO-
BOPHO-TIPABOBO 0a3bI 11 MEXKIYHAPOTHBIX
TPAHCTIIOPTHBIX ITEPEBO30K M0 Haubosee mnep-
CHEKTHBHBIM MyTsM, KOPUAOpaM (Mapuipy-
TaM, MocTam). C Apyroif CTOPOHBI, HAa HAIIl
B3MUISAJ], B UHTEPECAX PEIICHNUs HEMpPOCTBIX
mpo0JeM COBPEMEHHBIX MEXKIyHAapOAHBIX
cOOOIICHUH U IEPEBO30K, B KOTOPBIX Iepe-
TUIETAIOTCSI MHOTHE aCTIeKThI II00aTH3aIlnH,
BO3HUKAET HEOOXOAMMOCThH COBEPIIIEHCTBO-
BaTh MEXyHAPOJHOE MPaBO M BHYTpPHHA-
[IMOHATIFHOE TPAHCIIOPTHOE 3aKOHO/IATEIh-
ctBo (11). Ilpm sTOM, BOTIPOCHI TIPABOBOTO
PeryiupoBaHUs MEXIYyHAPOJHBIX TpaHC-
MIOPTHBIX OTHOIIICHUI. BOOOIE, W TpaHC-
MOPTHOW 0e30mMacHOCTH, B YACTHOCTH, B
KOHTEKCTe OOecreueHus] dHepreTHYeCcKon
0e30MacHOCTH M WHTETPaldil B MHPOBOE
XO351HCTBA, BXOAWIN U IPOAOIDKAIOT BXOAUTD
B TPYIILy HanOoJiee akTyalbHBIX U1 A3ep-
OaiipkaHa BOIIPOCOB.

Terepp, TakuM BOIIPOCOM CTajl BOTIPOC
0 3aHTe3ypPCKOM KOPHIOPE. YHUKAIBHOE Te0-
rpadugeckoe MOIOKEHHE KOTOPOTO MOXKET
CTaTh YacThIO TaK Ha3bIBAEMOTO «CPETHETO
KOpHUJIOPay, (JaKTHYECKOTO MEKTyHAPOITHOTO
Mapupyta, coepunstomero KHP u eBpo-
nieiickue cTpansl uepes LienTpanbhyro Asuio
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n Typunto, KOTOPBII TakXkKe Ha3bIBAIOT Kak
TpaHc-KacnMCKUI MEXKTyHapOAHbINA TPaHC-
noptHEIH MapmpyT (TMTM). B uctopude-
CKOM acIieKTe Havajio KOHIEMINH JaHHOTO
Kopuzopa Oe3yCHenrHo Hadajloch O emé
nociie 1-0it «kapabaxckoit» BoiHbI. OHAKO
nocje okoHuaTenbHOH [loGenbr AszepOaii-
JDKaHa, B3SBILETO TI0]] CBOM KOHTPOJIb 3HAYH-
TEJIbHYI0 4acTh TEPPUTOPHI, paHee Haxo-
JMBIINXCS MO yIPaBIeHHEM HEMPU3HAHHON
Haropno-Kapabaxckoit Pecryomnvku, u BbI-
mien K reorpaguueckuM rpanunaM CroHHUK-
ckoit obmactn Apmenun. CormacHo cT.9
TpexcroponHero 3asBieHHUs, OBIIO 3aKpeTI-
JICHO IOJIOKEHHE O «Pa30IOKUPOBKE BCEX
9KOHOMHYECKUX U TPAHCIIOPTHBIX CBS3EH B
peruoHey.

[o BroNTHE TOHSTHBIM MTPUYHHAM, OBIB-
IMe BpaXXIyIolIre CTOPOHbI, A3epOaiikaH
1 ApMEHUSs1, UCXO/Isl U3 COOCTBEHHBIX HHTE-
pecoB, MMO-CBOEMY, TOJIKYIOT JaHHOE I0JIO-
XKeHue cT.9, uMeronias cBoro cneunpuxy. B
COBPEMEHHOH JTOKTPHHE 0] TOJKOBAaHUEM
MEXyHapOAHO-IIPABOBBIX TOKYMEHTOB I10-
HUMAETCsI BBISICHEHUE UX ACHCTBUTEIBHOTO
cMbIcna u cogepkanust. Ilpexne Beero, no-
KyMEHT JJOJKEH TOJIKOBaThCs! I00POCOBECTHO.
PeanbHOe mpUMeHEHHE JTOKYMEHTa HEBO3-
MOXHO 0€3 YSICHCHHsI CMBICIA, JCHCTBU-
TENBHOTO COJIEPIKAHMS €T0 OJIOKESHUH TPH-
MEHUTEIIBbHO K KOHKpeTHOU cutyanuu. Toi-
KOBaTbCsI TEKCT JIOKYMEHTA JIOJDKEH B COve-
TaHUHU C TpeaMOyIOH U MPUIOKEHUSIMU, U C
Jr0OBIM COINIAIEHUEM, OTHOCSILIUMCS K J10-
KyYMEHTY.

CormmacHO COBPEMEHHON MEXIyHapo.-
HO-IIPABOBOI JOKTPUHBI, IIPU TOJKOBAaHUU
MOTYT HCIIOJIb30BaThCs U IOTIOJHUTEIbHBIC
CpencTBa, KOTOPBIMH, Kak CKa3aHo B CT. 32
Benckoii kouBenuuu 1969 u 1986 romos,
SIBJSIFOTCSL TIOJITOTOBHUTENBHBIC MaTepHAaIIbl

1 00CTOSITENHCTBA 3aKITIOUCHHS JIOKYMEHTA.
OJItHAKO K JIOTIOJTHUTEIBHBIM CPEJICTBAM BO3-
MOYKHO OOpaIllcHHEe TOJLKO B TOM Cliydae,
€CITH TOJIKOBAHHE MTPUBOMT K HESCHBIM HITH
JIBYCMBICJICHHBIM BBIBOZAM JIHOO K PE3yiIb-
Taram, KOTOPBIE SIBIISTFOTCS SIBHO a0CYPIAHBIME
WA Hepa3yMHBIMH.

Tak unu uHaye, MpU TOJTKOBAHKH, B KAKOH
ObI (popMe OHO HU OCYIIIECTBISIIOCH, CTOPOHBI
00sI3aHBI CTPOTO MPUICPKUBATHCS OOIINX U
CTEIHUATBLHBIX MPUHIIUITOB (IIPABUIT) TOJIKO-
BaHUsI, KOTOPBIC, B CBOIO OYePE/Ib, TOIKHBI
COOTBETCTBOBATH OCHOBHBIM MEXIyHAPO/I-
HO-TIPABOBBIM TPUHIIMIIAM W HOPMaM, T.C.
0e3 pa3peiBa 0OBEKTA U [IEJIN 3aKPETIICHHOTO
MTOJIOYKEHUSI, TIPH COXPAHEHUS BO3MOYKHOCTH
ero 3((h)eKTUBHOTO PELICHHUS, TOCTUKCHUS
MOCTABJICHHOW JOKYMEHTOM 3ajaud, T..
MPUIaHUS PEATbHOW CHIIBI M CMBICHA TOJ-
KyeMOTO MOJIOKEHHSI, TOBEACHHSI €T0 JI0 JIO-
THYECKOT0, OKOHYATEIBbHOTO COCTOSHHUS.
BaxxHO TIpU JIOTHYECKOM TOJIKOBAHHU MMO-
HUMAaTh TAKOE TOJIKOBAaHHE TON WM WHON
CTaThH JIOKYMEHTa Ha OCHOBE JIPYTHX €ro
CTaTeH WM COMOCTABJICHUS UX JIPYT C JIpY-
roM. TekcT JOKyMEHTa NP 3TOM JOJIKEH
HCIIOJb30BAaThCsA B KAYeCTBE EAMHOIO Iie-
JIOCTHOTO JIOKYMCHTA.

C npyroii CTOpOHBI, HIMEHHO TaKOT0, 00-
OCHOBAHHOTO TOJXO0Ja MPHUICPKUBACTCS
Asepbaiikanckas PecrnyOnuka, kKak cTpa-
Ha-mo0eUTeNbHUIA, TpeOyromas u ooba-
Jaromas Ha 3To Oosiee, YeM JOCTATOUHBIM
MPaBOM, OCHOBaHHEM. Takol Mmoaxo K BO3-
MOYHOCTH CO3J]aHUsI 3aHTE3yPCKOTO KOPH-
JI0pa JIMITHAN pa3 CBUAETEILCTBYET O MPH-
BEPIKECHHOCTH B CTPEMIICHUH BHOCHTB OIILY-
THMBIA BKJIaI B YKpeEIIEHHE TIIO0ATbHOM
SHEPreTHYECKON 0E30MaCHOCTH, B TOM YHCIIE,
B KOHTEKCTE OOECIEYEeHHUSI TPAHCIIOPTHBIX
MEKKOHTHHEHTAIBHBIX TIEPEBO30K.
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HawuBHO nymarh, 9TO OTKPBITHE JTAHHOTO
KOpPHUI0pa UMEET UCKITFOUYUTENFHO 3HAYSHHE
TOJIBKO JIJISl HHTEPEeCOB A3epOaiipkaHa, KaK
aKTUBHOTO MapTHEPA ISl BCEX YIACTHHKOB
FO’)KHO-KaBKa3CKOIO PETHOHA, BKIIIOYAs ap-
MSIHCKOE rocyaapctBo. HeciryuaitHo Ha mosisix
17 cammura Opranu3aiiui SKOHOMHUYECKOTO
coTpynHu4ecTBa (B XaHkeHaH, uromb 2025
r.) Ipesunent Typruu T. Dpmaran ocobo
MOJYEPKHYJ 3HAu€HHE 3aHTe3ypCcKOro Ko-
punopa. Kotopslil «CTaHET T€09KOH-OMHUYe-
CKOH PEBOJIIOIMEN /111 BCETO PETHOHAY, UTO
«...Typumst paccmarpuBaeT 3TOT KOPHIOP
KaK 9acTh HE TOJIBKO Fe0MOIUTUYECKOTO, HO
U T€0KOHOMHUYECKOT0O MpopbiBa. OTKpPLITHE
3aHre3ypCcKoro KOpuUaopa CTaHeT CTpaTeru-
yeckuM maroM ans CpemaHero kopuaopa.
[ocite OTKpBITHS KOPHUAOPA TYyPEIKIE TOBAPHI
Oynyt ObicTpee nocturath lleHTpanbHOM
Asun u Kuras yepe3 Kacnuiickoe mope, a
ToBaps! U3 EBponkl B Kurail HauHyT npoxo-
quTh yepe3 Typunto. OTkpbiTe CpenHero
KOPHUIOpa OXBAThIBAET MHOXKECTBO CTPAH C
rora 1o Typuuu u AsepOaitpkana. B atom
Tpoliecce MbI TPEANpPUHUMAeM BCE IIard
HarTyqmM oopazom. Camoe BaxKHOE 3/1€Ch
- 3aHre3ypCcKHid MapIIpyT, KOTOPBII BKIIFOYAET
B ce0s U ’KENEe3HOOPOXKHYI0 cuctemy. [1o-
3TOMY 3HaueHHue 3aHre3ypckoro Kopujaopa
B TPY30IIepEeBO3Kax BO3pacTaeT u OyzeT pac-
tn"... BpIIO TaKke oTMedeHo, uTo «...I1Ipe-
3ugeHT AsepOaiimkanckor Pecrryomvkn Winb-
XaM AJIHEB MIPUAACT 3TOMY BOTIPOCY OOJBITIOE
3HaueHue. Korga 3aHre3ypckuii Kopuuop
OyZIeT OTKPBIT, JKEIE3HOMOPOKHAS JIHHUS
Typuun Kapc - Uraeip - HaxusiBan u cTpon-
TenbHBIE WHBeCcTUIMH B Kapabaxe craHyT
oosnee dppexTuBHBIMU. .." (12)

Kak BumHO, B COBpEMEHHYIO 2I0XY CTa-
HOBUTCS Bce 0ojiee OYEBHIIHBIM TOT (haxT,

YTO pa3HOOOpaszne TPAHCTIOPTHBIX KOMMY-
HUKaIUi, CO3/laHie HOBEHIUX, Bce Oosiee
1eniecoo0pa3HbIX KOPUIIOPOB, ITyTel (MOCTOB,
MapuipyToB M T.J.) 3aHHUMAalOT BcE Ooee
Ba)KHOE MECTO HE TOJIBKO B YKOHOMUYECKOM
Pa3BUTHHU COBPEMEHHBIX TOCYAapCTB, HO U
SIBJISIFOTCSL BAXKHBIM KOMIIOHEHTOM MEXKIO-
CY/IapCTBEHHBIX OTHOIICHWH. DTH 00CTOSI-
TEJIbCTBA MO3BOJISIFOT YTBEPIKIATh, UTO JIFOOBIC
MIPOPBIBEI TEOMOIUTHYSCKOTO WIIA T€0IKO-
HOMHYECKOTO XapakTepa, OXBaTHIBAOIIHE,
B TOM YHCIIE, TOPTOBO — TPAHCIIOPTHBIC CH-
CTEMBI CTpaH, Hen30€)KHO, ECITH XOTUTE, aB-
TOMAaTUYECKH, WHTETPUPYIOTCS B OOIIYIO
MHUPOBYIO XO3SIHICTBEHHYIO cuUcTemy. B pe-
3yJIBTaTe, TPAHCTIIOPTHBIC OTHOIICHHS, BHIXOIS
3a HAI[MOHAJIBHBIC PaMKH, JEIarT Heo0Xo-
JMMBIM COOTBETCTBYIOIIEE MMH MEXKIyHa-
pOAHO-TIPaBOBOE perynupoBanue. [pyroit
MEPBOCTETICHHBIN (haKTOp KacaeTrcs TOTo,
YTO UHTEPHAIIMOHAIN3AIINS TPAHCIIOPTHBIX
CBsi3eil 00BEKTUBHO O0YCIIaBINBACT CTAHOB-
neHne, pOPMHUPOBAHNE U PA3BUTHE MPOIIEC-
COB MHTErPAlliU B O0JIACTH TPAHCIOPTHBIX
nmepeBo3oK. B aTux mpomeccax BcE Oomee
BO3PACTAOILYI0 POJIb UIpaeT (HOPMUPYIO-
eecst MeXKAyHapOoIHOE TPAHCIIOPTHOE TIpa-
BO, TIOCKOJIbKY PEryJIMPOBaHUE HMEHOIINUX
MEX]IyHapOJIHBII XapaKTep CBsI3¢i U TpaHC-
MTOPTHON 001aCTH HAIMOHAJIHHBIMH TIPABO-
BBIMHM CHCTEMaMHU TPOJIOJKAET 0CTaBaThCsI
HEI0CTaTOYHBIM.

C y4étoM JaHHOTO 00CTOSTEIBCTBA, OCO-
OBIfl CMBICT M aKTYaJbHOCTh MPHOOpETACT
mpobieMa 0 HOBOM MEKIYHApOIHOM IIpa-
BOTIOPSIJIKE, HE3aBUCHMO OT TOTO KaKou Obl
reorpauIecKuii peTHOH OH He 00XBaTHIBAI,
B ToM yncie u IOxuoro Kaskasza. B janaom
CITy4ae MOYKHO MIMETh BBUJLY TAKOE COCTOSIHHIE
MHPOBO# CHUCTEMBI, KOTOpasi MOXKET Xapak-
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TEPHU30BaThCSI JOCTATOYHO BBICOKOW CTerle-
HBIO COOTBETCTBUSI (JAKTHIECKOTO COCTOSTHUS
MEXXIyHapPOIHBIX OTHOLICHUH TpeOOBaHHUAM
coiepkanust PyHJAMEHTAIIBHBIX IPUHITUTIOB
U HOPM COBPEMEHHOTO MEXIYHApPOIHOTO
mpasa.

Ha namm B3mms171, perieHue 3TX HEOTIIOK-
HBIX TTPOOIIEM BUANTCS KaK B HEOOXOMUMOCTH
yuaéra peanuii B mo0anbHOM MacmTade, Tak
U B 1IEJIOM, B TIO3UIIMA MHPOBOTO COOOIIECTBA,
B €r0 YCHJIMSX, Ha Pa3IMYHBIX MOJUTHUKO-
9KOHOMHUYECKUX YpOBHsX. Jpyras 3amaua —
(hopMupOBaHKE TECHOTO, HA TIOJUTHHHO MEX-
JIYHapOIHO-IIPABOBBIX OCHOBAaX, B3aUMOBBI-
TOJTHOTO COTPYAHHYECTBA U PABHOIIPABHOT'O
MapTHEPCTBA, B TOM YHUCIIE, B 00JIaCTH TPaHC-
MTOPTHOW 0€30TMacHOCTH, KaK OJHOH W3 Co-
CTaBHBIX YaCTEe COBPEMEHHOTO YKOHOMHU-
YyecKoro Mupormnopsiaka. Hapsy ¢ atum, moz-
YEPKUBACTCSI M TO, YTO MEKTYHAPOIHO-TIPa-
BOBBIC HOPMBI W TIPUHIIHIIBI, HECMOTPSI Ha
cepbE3HbIe BpeMeHaM1 MEKTOCY/JaPCTBEHHBIE
npoOIeMbl ¥ TPYJHOCTH, TPOAOIDKAIOT OBITh
CIIOCOOHBIMH YIIOPSIIOYNTH B3aMMOOTHOIIIE-
HUS CyOBEKTOB B JIOOBIX 00JacTIX COTPYA-
HUYECTBA U MapTHEPCTBA, 0e3 Kakod ObI TO
HU OBUIO TUCKPUMHHAIIMU W TIPUMEHEHUS
CHWJIBI B MEKTYHAPOIHBIX OTHOIICHHSX.

[ToaToMy, ¢ MTO3UIMH TOKTPUHBI COBpE-
MEHHOTO MEXTyHapOIHOTO TIpaBa KaTero-
PHUYECKHU POTUBOIPABHOM, HEMPHUEMIIEMbIM,
BOCIIPUHUMAETCSI HaMepeHue (TI1aH, TIPOEKT)
CUIA mo apenne 3aHre3ypcKoro KOpumopa,
KaK IOIBITKA OCYIIECTBUTH HE TOJBKO pea-
HUMAIIUO KOJIOHUAJIBHBIX aMOHIIMHI, YCUITUTh
HaNpsLKEHHOCTH MEXTy rocynapcetBamu FOx-
Horo KaBkasa, cBecTH K MUHUMYMY HX KOJI-
JICKTUBHYIO 0€30IIaCHOCTb, HO TAKXKE «Ha-
HET» UX COBMECTHBIE MEPOIPUSATHS 10 0Oec-
TIEYSHHIO MUPA, TIPEIOTBPAIICHUIO arpecCuu
u 60pb0e IMTPOTUB HEE, TOIOPBATh UX YCHIIHS

T10 3aKJIFOYEHUI0 MUPHBIX corviamieHui. Oue-
BHJHO, YTO PeYb UJIET O OTKPOBEHHBIX YCH-
musx HATO, 3amagablX CTpaH M3MEHHUTH
MIpaBHUJIa UTPHI B PErHOHE, 3aKPENUTh T'eo-
MOJTUTHYECKHUE PEaTbHOCTH B YCIOBHAX
ocJiabsieHusl HbIHE BOWHOM, KaK HarpuMep,
Poccuiickoit denepaunu, Wik MOYTH U30-
nupoBaHHoU Mpanckoit Mcmamckoit Pec-
MyOJIMKH, KOTOpBIE (DaKTUYECKH YTPaduBarOT
«pBlYard BIUSHUA» ... VIHBIMH cioBamy,
sicHO, yTo «miaw» CHIA He mpocTo joru-
CTHUECKasl CXeMa, & OTKPOBEHHAsI TIOIBITKA
HEBOOPY>KEHHOIO BMEIIATENILCTBA BO BHYT-
pPEHHHE JIeNia COBpeMeHHBIX TocyaapcTs (13).
SIcHO ¥ TO, YTO 3amajiHbIE CTPAHBI TO-CBOEMY
TOJIKYIOT MEX/TyHapOTHO-IIPABOBOE MOHSTHE
apeH/Ibl TEPPUTOPUH U HE TOJIBKO ISt obec-
neyeHus: cede MPSIMBIX 3aXBaTOB, HO M ISt
yAepKaHHs B CBOCH cdepe BIUSHHUS TOCy-
JIapCTB, B pailoHE KOTOPBIX OHU INBITAIOTCS
apeH/10BaTh TEPPUTOPHH, TIPEXK/IE BCETO, IS
CO3JIaHUS HA HUX COOCTBEHHBIX BOCHHO-OK-
KyIalMOHHBIX 0a3 KaK MHCTPYMEHTOB I10-
JINTUKO-D)KOHOMHMYECKOTO BMEIIATENbCTBA,
JIaBJICHUS U TIPOHUKHOBEHUS B Uy)KHE Tep-
PHUTOPHH, YTO KaTETOPUYECKU HE COITIACYETCS
C OCHOBHBIMH, 0Aa30BBIMH MEKIYHAPOIHO-
MIPaBOBBIMH MPUHIUIIAMU 1 HOpMamH (14).

B sTOM acmiexTe JIerko MporysAbIBaeTCs
IIPOBOKALIMOHHBII XapaKTep aMEPUKAHCKOM,
«T€03KOHOMUYECKON» WHUIMATHBBI B3ATh
Ha CTOJIETHIOK apeH/y JaHHBIH KOpUAOp
(9KCKIIaB), KaK MEPCIEKTUBHBIN reorpadu-
YECKUH, CTpaTerMuyecKuii MapHipyT-KOH-
CTPYKIMIO (apTepHIo), KOTOpas MoIia Obl
pa3pylInTh, MOAOPBATh KU3HEHHBIE MHTE-
PECHI HE TOIBKO TIOPKCKUX CTPaH PETrHOHA.
A HacTOWYMBO IpeyularaeMble OrOBOPKH O
SIKOOBI COXpaHEHNH 32 TOCYIapCTBAMU-APEH-
JIOAaTEeNIIMUA CYBEpPEHUTETa HaJ CAaBaeMOil
B apeHJy TEeppUTOpHUEH HEYTO HMHOE, KaK
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opunuueckas guknus. IIpakTnka Mexro-
CYIApCTBEHHBIX OTHOIIEHUIN ITOKa3bIBAET,
YTO HUKAKHE (pOpMasIbHbIE OTOBOPKHU B J10-
TOBOpax HE MOTYT TOMENIaTh IMOIO0OHBIM
apeH/1IaTopaM B3sTh B CBOU PYKH BCIO BIIACTh
HaJl apeH1lyeMoi Tepputopueii. bonee Toro,
JIOJITOCPOYHAsk MEXKyHapOJIHO-IIPaBOBas
apeHja, xoTsi Obl Ha mpuMmepe [laHamckoro
kaHama (15), sBisercss ckpblTOod (hopmoit
AQHHEKCUH WJIH 1IeccHu (YCTyIKa TpeOOBaHuUs
B 00s13aTeIbCTBE APYIOMY JIUILY, NEpeaaqyn
KOMY-JTHOO CBOMX IIpaB Ha 4T0-1T100). B nc-
KIIFOUNTENIBHBIX CIIydasx (akT MexIyHa-
POAHO-TIPAaBOBOM apeHbl JAOIMYCTUM U TO
JMIIb B LEJSIX U1l 00eCIIeUeHHs HeOCpea-
CTBEHHOM 0€30TaCHOCTH COOCTBEHHBIX I'pa-
HUI] U TOCY/lapCTBa- KOHTPAreHTa.

A B acmekTe, eciii Tak MO)KHO BBIpa-
3UThCS, «OM3HEC-JIOTUKU WJIN TI'€OIOJIUTH-
YECKHX 00s13aTeNIbCTB», A3epOaliKaHcKast
PecnyOnmka MOXeT paccMaTpuBaThCsl Kak
BBITOJHBIN MApTHEPOM CO CBOMMH peajb-
HBIMH, TOTEHIINAIbHBIMU SHEPTeTHUECKUMU
pecypcamu, BOGHHBIMH BO3MOKHOCTSIMH, H,
IJIaBHOE, C YMEHHUSIMU UIPaTh 110 «IIpaBUiIaM
CIICITKI» 9€T0 HEBO3MOXKHO CKa3aTh B JAHHBIN
UCTOpUYECKHUI MOMeHT o PecryOnuke Ap-
MEHHMs, HECIIOCOOHON MPEAJIOKUTh PABHO-
HEHHBIN pecypc WM CTpaTeruyeckoe Ipe-
HMYILIECTBO, IPY TOM, YTO FO’KHO-KaBKa3CKUI
pPErvOH, HECOMHEHHO, LIEHEH HE caM II0
ce0e, a Kak y3eJ MapIIpyTOB, COCIHHSIIOIIIX
EBpomry n Asuto B 06xon Poccuiickoit de-
neparmu U Mcenamckoit Peciybnuku Mpas.
HmenHo »TuM 00yclOBIIEH MHTEpEC K KO-
PUAODY, TTOTEHINATBHO BITUCHIBAIOLIEMYCS
B «Cpennuii mytb» Mexny Kuratickoit Ha-
pomuoit Pecrybnmkoit m crpanamu EBpo-
COI032, a B CJTy4ae 3a/1eHCTBOBaHMs, FKCKIIaB,
¢ OoJbLIEH CTENEHbIO BEPOSITHOCTH, MONAaET
TM0J] aMEPHUKAHCKHI KOHTPOJb, a TaK1e He-

KOTOpBIE CTPaHbI, Kak Hanpumep MpaHckas
Ucnamckas PecnyOnmka, gaxTudecku Imo-
TEPSIFOT CTaTyC CBSA3YIOIIETO 3BE€HA U OKa-
KYTCA OKPYKEHHBIMH HH(OPACTPYKTYpOi
rOCy1apCTB «3allaJHOM opueHTauuei». B
CBETE JIaHHBIX PACCYKICHUU O COCTOSHHH
U TIepCTIeKTHBAaX COBPEMEHHOM «apXHTeK-
Typb» 000 0€30MMacHOCTH B PETHOHE
IOsxnoro Kaskasa (16), HacToitunBo Harmpa-
IIMBAETCS MBICIIb O TOM, YTO TJIABHBIN apry-
MEHT I10 SKCKJIaBY SBJISIETCS HE TIPOCTO OIIpe-
JieNéHHas JIOTUCTHYECKas KOHCTPYKLHUS, a
TPaJIUIIMOHHAS TIOTBITKA «TI0-KOBOOWCKI»
«pacCTaBUTh 10 MECTam» COIpeieIbHbIe
CTOPOHBI, OOJIee TOTO, TP OTCYTCTBUU UX
KaKOTo-JIM00 y4acTHsl.

JlaHHBI BOTIpOC, Ha HAII B3IV, UMEET
KJIIOYEBOE 3HAUEHHE Cpelr KOMIUIEKCca BO-
TIPOCOB, KOTOPBIE CBS3aHBI KaK ITOIIICAaHIEM
azepOaiiKkaHo-apMsiHCKOTO MUpPHOTO CO-
IJIalIeHNs], TAK M BOCCTAHOBIIEHUEM TpPaHC-
MOPTHO-JIOTUCTUYECKUX KOMMYHHUKALIMM B
perroHe, 9To (PaKTHUECKH Yke 00CYKIaI0Ch
B PaMKax MPSMBIX TIEPErOBOPOB MEXKTY JTH-
nepamu AsepOaiimpkana u Apmenuu. Takum
00pazoM, BOKpYT 3aHTE3YPCKOTO KOpHIOpa
pa3BOpavrBaETCs HE MPOCTO JUIIOMATHYe-
CKasl JUCKyCCHsI, a 00ph0a 3a KOHTPOIb HAJl
HoBOH apxutekTypoit FOxnoro Kaskaza. 1
e€ UTOr ONMPEAETUT HEe TOJIBKO MapIIPYThI
TpaH3UTa, HO ¥ HOBYIO CHCTEMY PErHOHAIIb-
HBIX aJIbSHCOB. 3aHT€3yPCKUI KOPUIOP JUIs
AzepOaiikaHa — 3TO COBOKYIHOCTH He-
CKOJIBKUX T€0IPKOHOMHYECKHX (aKTOpOB,
KJTFOYEBBIM U3 KOTOPBIX SIBIISIETCS] MHTETPaLlUs
HAIIMOHAIBHOTO YKOHOMUYECKOTO TIPOCTPaH-
ctBa. HopmansHoe paszsutue HaxubiBaHCKOM
ABToHOMHO¥M Peciry0mmkn HeBO3MOKHO 0e3
MpsAMOM CBSI3U C OCHOBHOM TEPPUTOpPHUEN
CTpaHBI.
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CHHCOK HCI0/JL30BAHHOM
HAY4YHOM JTUTEpPaTyphbl

. Cm. mompobuee. Hanmpumep, B.U. Jlucos-
ckuil. [IpaBoBoe perynupoBaHue MeKyHa-
POIHBIX SKOHOMUYECKHX OTHOLIEHUHA. MOCK-
Ba. M31-Bo «Bricmias mxonay. 1984 1.; .M.
BenbsvmunaoB. MexayHapogHOe SKOHOMU-
YyecKoe MpaBo U Mpolece (akaIeMUYecKuil
Kypc). Mocksa. Uzn-so Bonrepe Kiysep.
2004; B.M. [ymuioB. MexayHapoaHoe
HSKOHOMHUYECKOE MPaBo B ATOXY I100anu3a-
. Mocksa. M3n-Bo «MexnyHapoHbIe
otHomeHus» 2003, O.®. Dpenaues. Tpy-
OOTIPOBOJIHBIN TPAHCIIOPT B KOHTEKCTE MEK-
IyHApOIHOTO 1paBa//MOCKOBCKHI JKypHAI
MexayHapoaHoro mpasa. Ne 1 (101). 2016
ctp. 93-104 np.

. HaxuueBanckas ABroHomHas PecnyOnuka
— DJKCKJIaB A3sepOaifjkaHa, OTIeIEHHBINA
OT OCHOBHOW TEPPUTOPHH CTpaHbl ApMme-
HUEH, IPaKTUYEeCKH MOHO3THUYECKUH pe-
THOH, C XUBYIIIMH 3/I€Ch TOJIBKO azepOaii-
JUKaHIIAMM, OTIIMYAIOIIUICS OT ""MaTepUKO-
Boro"  AsepOaiimkana. Bukunenus
https://ru.wikipedia.org » wiki

. ITo sromy moBomy cwm., MexayHapoaHoe
npaBo. Yueouuk. U3na-so IOpaiit. Bricmee
oOpazoBanue. Mocksa. 2009, ctp. 106 -
124, 164- 181; MexyHapoHOe MyOIimaHoe
npaBo. YueOHuk. M3a-Bo «IlpocmexTy.
Mocksa. 2008, ctp. 127-129, 544-596; H.A.
VYmrakos. [Ipobaembl Teopun MexXIyHapOI-
Horo npasa. M3n-so «Hayka». 1988; JL.U.
Bososa. [lpuHnmn TepputopuanibHOil 1e-
JIOCTHOCTH ¥ HEMPUKOCHOBEHHOCTH B CO-
BPEMEHHOM MEKAyHapoaHOM I1pase. Mock-
Ba. 1984 u np

B coBpemenHom nmonnmanuu, 3aHre3yp -
9TO HCTOPHKO-Teorpaduueckas o6IacTh
BocrouHoil ApMeHuu, pacloyIoKeHHas Ha
CKJIOHAX 3aHTe3ypcKoro xpedTa W HBIHE
paznenéHHas Mexay ApmeHued u Aszep-

OaitpkanoM. Kak nzsectHo, B 1995 1. paiionsr
ApmeHuu, BXOASIINE B UCTOPUIECKUH 3a-
Hresyp, ObuTH 00beIuHEHBl B CIOHUKCKYIO
obmacte. B AzepbaiipkaHe COOTBETCTBYIO-
1€ pailoOHbI, COXpaHss CBO aJMUHHUCTpA-
TUBHBIA cTaryc, B 2021 romy Bouutu B
coctaB BocTouHo-3aHre3ypcKoro 3kOHOMH-
yeckoro paiiona. Ilpectryrienuem ObLIO
co3JaHne Ha TeppuTopuu AsepOaiimxana
Tak Ha3bpiBaeMoii «Haropno-Kapabaxckoit
ABTOHOMHOU 00JacTu», a paHee - mepece-
JieHne napckoi Poccuell apMsiH Ha Teppu-
Toputo AszepOaiijkana. [pyrum panHem
[PECTYIUIEHUEM, IIPE/IILIECTBOBABIINM 3TOMY,
6but0 youiictBo KapaOaxckoro xaHa, He-
CMOTpsI Ha JJaHHbIE €My I'apaHTUH [TPABICHUS
B Kapabaxe. He roBopst o mpectymieHusX,
coBepllIeHHbIX B XX B, Halpumep, Xozaxa-
JUHCKUHU reHouu, 20 SIHBaps U OKKynauus
Hamux 3eMenb B Hadane 1990-x ronos.
[onpodHee cMm., Hanpumep, O.D. Ddenues.
Boennsie npectymuienus: or HiopuOepra
no Kapabaxa (MexIyHapOIHO-TIPaBOBON
aHaiuz). Mocksa. 2000; o H x e, Boopy-
JKEHHBIE KOH(DIUKTHI U BOCHHBIE MIPECTYII-
nenus Ha Llentpansaom Kakasze (Mexay-
HapOJHO-MIPaBOBOM acmekT). baky, u31-BO
«Kaskaz». 2006 u ap.

. [TonpoOuee cm. O.D. Ddenauen. O HeKo-

TOPBIX MEKTYHAPOIHO-TIPABOBBIX MPOOIeMax
dopmupoBanust KO)KHOKaBKa3CKOTO MPaBo-
nopsaaka B HOBEUIIINX T'€OMOIUTHYECKUX
peanmusx //Elmi-Nezeri,Tecrubi Jurnal
“Hiiquqi miistovi”, No 2(15). Baki-2024,
s.136-149.

. UaTepHeT-pecypc news.ru/cis/president-

azerbajdzhana-source=rews&utm...medi-
um...

. Peub uaér 06 ocoboM sKOHOMUYECKOM -

(dexTe, KOTOPBI MOXKET OBITh IOCTUTHYT 32
CuéT B3aMMOJIEHCTBHS TPYHIIEI (HaKTOPOB,
HMEIONIast IEeNb PACKPBITh POCT 3D (PEKTHUB-
HOCTH JICSITEIBHOCTH B PE3YJbTATE COUCTa-
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I1.

12.

HUSI, COCIUHCHUS, WHTETPAIMH, CIHUSIHUS
OT/ENBHBIX YacTed B CMUHYIO CHUCTEMY U
MOJTy4EHHE HOBBIX KAY€CTB OT MMOTYYCHHOMN
TakuM oOpa3oM cuctembl. CM. Takke AO-
nokosa JI.3. Cunepreruueckuii apdexr kax
pe3ynbrar 3G PeKTUBHOTO yIpaBieHuUs//
dynmpameHTanbabie ucciemnoBanus. Nel(
(3), 2016, c. 581-584. u 1p.

. Cm. Dpuk [JaBun. [lpunmunsr mpaBa Bo-

opyXEHHBIX KOHGMIUKTOB. Kypc nexuuii.
[epeson ¢ ¢ppaniysckoro. Mocksa. MKKK.
2000, ctp.36.

. Cwm., Hanpumep, Jumnomarndeckui ciioBapsb.

Towm 2. Uzn-Bo «Ilonmutuueckoit nurepary-
pe». Mocksa. 1961, ctp.301-306; Kypc
MEXIYHApOIHOTO TIpaBa B MIECTH TOMAax
T.4., U3n-Bo Hayka. MockBa. 1968, crp.
130-223; CnoBapb MeX1yHapOIAHOTO TIPaBa.
Uzn-Bo «MexITyHapogHBIE OTHOIICHHS
1982, ctp.107; MexmyHapoaHoe TyOIMIHOe
npaBo. YdeOHukK. U3a-Bo «IlpocmexTy,
Mocksa. 2008, ctp. 279-302; MexmyHa-
poaHoe npaBo. YueOHuk. M3n-Bo «FOpaidT.
Briciiee o6pasoBanue». Mocksa. 2009
ctp.325-357; 1.N. Jlykamyk. CoBpeMeHHOE
MpaBO MEXIYHAPOAHBIX OroBopoB. T. 1,
Mocksa. 22 04; b.11. OcbMunuH. [Ipunstue
U peamu3anys TOCyIapcTBaMH MEXKAyHa-
POIHBIX JJOTOBOPHBIX 00s13aTeNIbCTB. MOCKBA.
2006 u ap.

. meercst B BUIYy ACTMMUTALUS U IeMap-
Kanus JJMHUW TOCYHApCTBCHHBIX I'DAHMUIL,
T.€. UX 0coboe, JOroBOpHOE, (PH3NKO-TEO-
rpaguyeckoe opopMIIEHHE U TOYHOE OTpe-
JIeTICHNe Ha MECTHOCTH, COAEpIKaliee co-
OTBETCTBYIOIINE 00513aTeIHCTBA CTOPOH.
[Mogpobuee cm. O.D. Ddenauen. Mexay-
HApOJHO-TIPABOBOE PETYIMPOBAHHUE JKO-
HOMHYECKOTO COTPYITHUYECTBA FOCY/IapCTB
B TpaHCIOPTHOH cdepe. M3n-Bo «DkoH-
HNndopm», Mocksa. 2011,

Cm. Marepuans! 17 cammura Opranusanuu
HSKOHOMHYECKOTO COTpynHHYecTBa (XaH-

13.

14.

15.

16.

keHau, uronb 2025 1) — caiit Oxy.a3
[TonpoOHuee cm., Hanpumep, O.D. Dden-
queB. DopMbl HEBOOPY)KEHHOTO BMeIlIa-
TEJNECTBA MMICPHATUCTUICCKUX JICPIKaB
B JieJIa Pa3BUBAIOIIMXCS CTPaH (MeXayHa-
POIHO-TIPaBOBOI aHayM3). ABTOpedepar
IIFCC. Ha COCHC y4. cTerl. K.10.H. CBepl-
J0BcK. 1969 1.

[TprMedaTensHO, YTO IO CHX TTOP SBILSIETCS
aKTyaJbHOM, HallpHMep, MOHOTpadyecKkoe
nuccnenosanne M.U. Jlazapesa. imnepua-
JUCTUYECKUE BOCHHBIC 0a3bl Ha UYKHX
TEPPUTOPUAX U MEXKTYHAPOIHOE TPAaBO.
Wzn-Bo MHCTHTYTA MEXIyHAPOITHBIX OT-
HomeHuid. M. 1963, B koTOpoii JOKa3bIBa-
eTcsl KaK IIPOTHBOMPABHOCTH 3THX BOCHHBIX
0a3, TaKk 1 HECOBMECTUMOCTD UX CO3JaHUs
U COXPaHEHHs C MPHUHIUIAMH MHPHOTO
COCYIIIECTBOBAHIIS, @ TAKIKE PA300IaqaroTCs
HEKOTOPbIE 3ala/JIHbIe TEOPUH, OMPaBJIbI-
BAIOII[HE arPECCUBHBIC BOCHHBIE 03Bl
Xotst ¢ 2000 1. ynpasnenue [lanamckum
KaHaJIOM Mepenuio B Bexenue llanamer,
CILA, napymas TEppUTOpHUAIbHYIO He-
MPUKOCHOBCHHOCTh U I[EIOCTHOCTh ATOH
CTpaHbI, pa3MECTIIIN B 30HE KaHala He-
CKOJIBKO JIECSITKOB BOEHHBIX 0a3 U pas-
JIMYHBIX BOCHHBIX COOPYXSHUH U MpeBpa-
TWIM 30HY KaHalla B KPYIHBIH OMOPHBIHA
nyHKT B Jlarnackoit Amepuku. [TonpoOHee
cM. Okean. Texnuka. IIpaBo. OTB. pen.
M.U. Jlazapes, JI.B. Cnepanckas. 13n-Bo
«Opuamueckast mureparypa». M. 1972,
masa I, ctp.34-44; MexayHapoaHoe npa-
B0. YueOHuK. Mockga. «tOpaiity. Beiciee
oOpasosanue. 2009, ctp. 823-824 u ap.
ITo s3ToMy moBOxy OAPOOHEE CM., HATIPH-
Mep, O.®. Ddpennuer. O MOMBITKAX pa3-
PYIIUTH CIOKHUBIIYIOCS FOXKHOKABKA3CKYIO
«apXUTEKTYpPy» SKOHOMHIUYECKOH Oe3omac-
HOCTH B HOBBIX YCJIOBHAX IJI0Oanu3all-
un//Elmi-Nezeri Tecrubi jurnal “ Huquqi
mustevi”, No 1 (14). Baki-2024.
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Zangazur Dahlizi Conubi Qafqaz Tahliikasizliyinda
Isas Beynolxalq Hiiquqi Faktor Kimi

O. F. 9fandiyev, professor, hiiquq elmlari doktoru.

Bu moqalodo hom miiasir dovlotlorarasi iqtisadi miinasibotlords, hom do regional, Conubi
Qafqaz tohliikesizliyindo mévcud masalalar vo ¢atinliklar, galabs ilo basa ¢atan Dagliq Qarabag
silahli miinaqisesi vo Azorbaycanin Voton Miiharibasi kontekstinde aragdirilir. Todqiqatda yeni
va perspektivli dovlotlorarasi layiholorin, naqliyyat dohlizi planlarinin (marsrutlar, yol 6tiirticiilori)
hoyata kecirilmasi vo onlarin beynolxalq hiiquqi tonzimlonmasi mosolalori miizakirs olunur.

Acar sozlar: miiasir xarici iqtisadi miinasibatlar, barabarhiiquqlu dinc smokdasliq vo qarsiligh
faydali torofdasliq, regional vo qlobal tohliikssizlik, noqliyyat dohlizi layihalori, marsrutlar va
marsrutlar, 10 noyabr 2020-ci il tarixli Ugtorafli Boyanat, Zongazur Dohlizi, tunel, yol étiiriiciisii,
korpi; yeni iqgtisadi hiiquqi nizamin formalasdirilmasi problemlori.

On the Zangezur Corridor as a Key International Legal Factor in
South Caucasus Security

O. F. Efendiyev, Professor, Doctor of Law

This article examines current issues and challenges in both contemporary interstate economic
relations and regional, South Caucasus security in the context of the Nagorno-Karabakh armed
conflict, which ended victoriously, and the Patriotic War of Azerbaijan. The study addresses the
implementation of new and promising interstate projects, transport corridor plans (routes,
overpasses), and their international legal regulation.

Keywords: contemporary foreign economic relations, equal peaceful cooperation and
mutually beneficial partnership, regional and global security, transport corridor projects, routes,
and routes, Trilateral Statement of November 10, 2020, Zangezur Corridor, tunnel, overpass,
bridge; problems of forming a new economic legal order.

Giiney Kafkasya Giivenliginde Kilit Bir Uluslararasi Hukuki Faktor Olarak
Zangezur Koridoru Uzerine

O. F. Efendiyev, Profesor, Hukuk Doktoru.

Bu makale, zaferle sonuglanan Daglik Karabag silahli ¢atismasi ve Azerbaycan Yurtseverlik
Savast baglaminda, hem giincel devletlerarasi ekonomik iligkilerde hem de bolgesel, Giiney
Kafkasya giivenliginde karsilasilan giincel sorunlari ve zorluklari incelemektedir. Calisma, yeni
ve umut vadeden devletlerarasi projelerin, ulasim koridoru planlarinin (giizergahlar, Gist gegitler)
uygulanmasini ve bunlarin uluslararast hukuki diizenlemesini ele almaktadir.

Anahtar Kelimeler: giincel dis ekonomik iliskiler, esit barisgil isbirligi ve karsilikli yarar
saglayan ortaklik, bolgesel ve kiiresel giivenlik, ulasim koridoru projeleri, giizergahlar ve yollar,
10 Kasim 2020 Uglii Bildirisi, Zangezur Koridoru, tlinel, iist gecit, koprii; yeni bir ekonomik i
hukuk diizeninin olusturulmasi sorunlart. I
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SILAHLI MUNAQIiSO© ZAMANI GUCUN TOTBIQI VO YASAMAQ
HUQUQUNUN QARSILIQLI MUTONASIBLIYININ TOMINI:
BEYNOLXALQ VO MILLI HUQUQI TONZIMETMONIN
MUQAYISOLI TOHLILI

Qasimova Hacor Adil qizi,

Baki Dovlat Universiteti, h.ii.f.d., dosent.
hecer.qasimova@gmail.com

Valiyev Togrul Tofiq oglu,

Baki Dovlat Universiteti, h.ii.f.d., dosent.
veliyevtogrul@yandex.com

asamagq hiiququ tokco insan hiiqug-
larmin beynoslxalg-hiiquqi miidafis-
sinin tonzimetmao obyekti deyil, hom do bey-
noalxalq hiiququnun digor sahsleri {igiin do
miihim norma hesab olunur. Mosalon, “Soy-
qirimi cinayastinin garsisinin alinmasi va co-

Yasamagq hiiququ insan hiiquq va asas azadliqlar: sistemindo
Oziinamaxsus yeri olan, xiisuson “niiva”, yaxud “baza”
rolunu oynayan, hatta silahli miinaqisa vo miihariba dévriinda
va fovqalads vaziyyatlorda dovistin geri ¢akila bilmadiyi
azsayli subyektiv imkanlar sirasina daxildir (“Miilki va
siyasi hiiquglar haqqinda Beynalxalq Pakt”in 4-cii va “Insan
hiiquglarimin va asas azadlhiglarin miidafiasi haqqinda”
Avropa Konvensiyasinin 15-ci maddalari va s.).

Mbahz bu baximdan, insan hiiquqlarinin miidafiasino dair
universal va regional beynalxalq miiqgavilo mexanizmlarinda
(“Umumdiinya Insan Hiiquglari Bayannamasi nin 3-cii,
“Miilki va siyasi hiiquglar hagqinda Beynalxalq Pakt”in 6-
ci, “Insan hiiquglarimin va asas azadliglarin miidafiasi
haqqinda” Avropa Konvensiyasinmin 2-ci, Avropa Ittifaginin
“Osas hiiquqlar iizra” Xartivasimin 2-ci, “Insan hiiquglar
lizra” Amerika Konvensiyasimn 4-cii, “Insan hiiquglart
lizra” Orab Xartiyasimn 5-ci, “Insan va xalglarin hiiquglar:
tizra” Afrika Konvensiyasinin 4-cii maddalari va s.) markazi
yer tutan insan hiiququ kimi tasbit olunmugsdur.

zalandirilmas1 haqqinda”
1948-ci il Konvensiyasi ilo
gadagan olunan omollorin
toradilmosi hom do insan hii-
quglarinin pozuntusu, daha
doqiq ifads olunsa, yasamaq
hiiququnun pozuntusu kimi
nozordon kegirilmoalidir [8,
94].

Onu da geyd etmok la-
zimdir ki, tokco beynolxalq
sonadlords deyil, hom do
diinya dovlotlorinin milli qa-
nunvericiliyindo yasamagq hii-
ququnun tomini vo qorun-
mast mosolosi digget mor-
kozindo qalmaqgdadir. Siib-
hosiz ki, oksar dovlotlorin
konstitusiyalarinda oldugu
kimi, Azarbaycan Respubli-
kas1 Konstitusiyasinin 27-ci

Acar sozlar: silahli miinaqiso, yasamaq
hiiququ, giiclin totbiqi, oldiiriicii giic,
beynolxalq hiiquq normalari, milli ganun-
vericilik, presedent hiiququ, insan hiiquqla-
rindan geri ¢okilmo, effektiv nozarat, komba-
tant, geyri-kombatant, BMT, Insan Hiiquglar
tizro Avropa Mohkomosi.

maddasindo “yasamaq hiiququ” 6z oksini
tapmigdir. Tobii ki, analoji miiddealar digor
dovlatlorin milli qanunvericiliyinds do rast
golmok olar. Belo ki, niimuno qismindo Qa-
zaxistan, Rusiya, Ozbokistan, Belarus, Ispa-
niya, Almaniya, Slovakiya va s. dévlotlorin
ali qanunlarimi gdstormok olar.
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Lakin, yasamaq hliququnun, mahiyyast
etibarilo, eynimonali, ancaq mozmun, lek-
sikologiya vo qrammatik baximindan forqli
ifado formalarina da rast golmok miimkiindiir.
Niimuna gisminda Sloveniya va Portuqgaliya
konstitusiyalarmin miivafiq olaraq 17 va
24-cili maddolerinds “insan hayatinin toxu-
nulmazlig1”, Tlirkmonistan Konstitusiyasinin
32-ci maddasinds “yasamaq hliququ ve onun
hoyata kegirilmosi azadlig1”, Irlandiya Kons-
titusiyasinin 40-c1 maddassinds “dogulmamis
usagin yasamaq hiiququ” tosbit olunmasini
gostormak olar. Slovakiya Konstitusiyasinin
15-ci maddosi “yagsamaq hiiququ”nu nozordo
tutmagla yanas1, “Insan hoyati hotta dogum-
dan ovval do miidafioyo layiqdir” miiddoasini
da 6ziindo oks etdirir.

Beynolxalq mohkomas praktikasi va pre-
sedent hiiququ da “yagamaq hiiququ’nu digor
subyektiv imkanlara nisbotdos forqli vo daha
yiiksok movqeyo malik imperativ norma
gisminds xarakterizo etmisdir. Bels ki, BMT-
nin Miilki ve Siyasi Hiiquqlar tizro Komi-
tosinin yasamaq hliququnun tdvsifine dair
2019-cu il tarixli 36 ndmrali Umumi Royinda
“geri ¢okilmosi yol verilmoyan ali hiiquq”,
Insan Hiiquqlari iizro Avropa Mohkomasinin
“McCann vo digarlari Birlogsmis Kralliga
qars1” (1995) isi lizro gorarinda “Konvensi-
yanin on osas miiddoalarindan biri olmaqgla,
isgoncanin gadagan edilmasi il birgs Avropa
Surasini togkil edon demokratik comiyyatlorin
fundamental doyorlorinden biri” [14, 165]
vo “Streletz, Kessler vo Kreuz Almaniyaya
qars1” isi lizre gorarinda “insan hiiquqlarinin
beynolxalq iyerarxiyasinda ali doyar” kimi
tovsif etmisdir [32]. Avropa Mohkomosi,
homginin, “Pretty Birlogsmis Kralliga qars1”
(2002) isi tizra ¢1xartdig1 qorarinda yasamaq
hiiququna miinasibatdo “Avropa Insan Hii-
quglart Konvensiya ilo miihafizoe olunan hoa-

yatin miiqoddasliyi” prinsipini tosbit etmisdir
[30].

Hatta boazi dovlotlorin mahkamalori do
yasamaq hiiququnu osas vo miithiim insan
hiiququ kimi nazarden kegirmigdir. Albaniya
Konstitusiya Mahkomasinin 1999-cu il 10
dekabr tarixli “Oliim cozasinin Konstitusiyaya
uygunlugu haqqmnda” qerarida birbasa olaraq
gostorilmisdir ki, biitiin diger insan hiiquqlart
yasamaq hiliququnun iizerindo dayanir vo
bu hiiququn inkar edilmosi biitiin digor
hiiquglarin aradan qaldirilmasi monasina
golir. Yoni, insan hoyati konstitusiya ilo
miidafio olunan biitiin digor hiiquqglardan
iistiin movqedo dayanir [26, 55].

Yasamaq hiiququna sadaca insan hiiqug-
larmin beynolxalg-hiiquqi miidafiosinin ton-
zimetma predmetino daxil olan subyektiv
imkan gismindo baxilmamalidir. Bunun bariz
nlimunasi kimi silahl1 miinaqise zamani gii-
ciin totbiqi ilo yagamaq hiiququnun miidafiosi
arasinda miitonasibliyin vo uzlagdirilmanin
gorunmasi kimi hassas masals do nazardon
gagmamalidir. Belo ki, silahl1 miinaqiss za-
mani beynolxalq insan hiiquglar1 hiiququ ilo
beynolxalq humanitar hiiquq arasinda “mii-
hiim sinaq sahasi (“poliqonu”)” sayilir [20,
115-116]. Oksar istigamatlords beynalxalq
hiiququn bu iki miistoqil sahasinin “kasis-
masi”na baxmayaraq, yasamaq hiiququ ilo
bagli iki aspektin qagilmaz vo miitloq sokildo
nazars alinmasi vacibdir:

— yasamaq hiliququnun miidafiasi ilo
istonilon dovlatin yurisdiksiyasi vo ya faktiki
nozarati olmayan soxsloro qarst Sldiirticii
gliclin totbiqi arasinda miitonasibliyin do-
qiqliklo nozordon kegirilmosi, xtisuson praktiki
hallarda meydana ¢ixan ziddiyyotlorin vo
zaruratlorin halli;

— yasamaq hiiququ ils silahli miinaqiso
torafi olan dovlotin, hotta tocaviiz vo isgal

@Naqliyyat hiququ



2026

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

21

zaman belo, faktiki nozaratindo orazilordoki
soxslorin “yasamaq hiiququ”nun biitovliikdo
miidafiosi vo tomini.

Birinci hala goldikdo, miivafiq sferada
beynalxalq mohkoms praktikasi daha ¢ox
istlinliik togkil edir. Onu da geyd etmok la-
zimdir ki, geyd olunan miiddea beynslxalq
hiiququn miiasir normayaratma prosesinin
naticasi olmagqla, insan hiiquqlarmin bey-
nolxalg-hiiquqi miidafissinin silahl1 miina-
qisalors vo harbi amaliyyatlarin aparilmasina
miinasibatdo totbiq edildiyinin bariz niimu-
noasidir. Bels ki, Beynolxalq Cinayot Mah-
komasinin “Divar” isi lizro ¢ixardigr Mos-
vorat¢i Royinds (2004) do *“...Mohkomo he-
sab edir ki, “Miilki va siyasi hiiquqlar hag-
qinda Beynolxalq Pakt”mn 4-cii maddasindo
tasbit olunan miiddoaya asason geri ¢okilmasi
mimkiin olan hiiquqlar istisna olmagqla,
insan hiiquqlar1 haqqinda konvensiyalarin
toqdim etdiyi miidafio hali silahli miinaqise
zamani da 6z hiiquqi qlivvasinin dayandirmur.
Beynolxalq humanitar hiiquqla insan hii-
quqlart hiiququ arasindaki qarsiligl alagoays
goldikdo, li¢ miimkiin halin mévcudlugunu
gostormok olar: bir sira hiiquglarin miistosna
olaraq beynolxalq humanitar hiiquqa aiddir;
digar qrup hiiquglar istisnasiz insan hiiquqlari
hiiququna mansubdur; tigiincii qrup hiiquglar
isa beynolxalq hiiququn har iki sahasine aid-
dir.” [34, 259-260] tosbit olunan miiddoa
(bond 106) BMT-nin Miilki vo Siyasi Hii-
quqlari {izro Komitasinin 36 némrali Umumi
Rayin baxis prizmasini bir daha tesdiq edir.
Digor torofdon, “Miilki vo siyasi hiiquqglar
haqqinda Beynolxalq Pakt”in 6-c1 maddssini
silahli miinaqiso zamani beynolxalq humanitar
hiiququn hiicumlarin hoyata kegirilmosi za-
mant forqlilik, proporsionalliq vo ehtiyatliliq
prinsiplorin hoyata kegirilmasino yonolmis
gaydalarmin tatbiqi kontekstindo nazordon

kegirilmoalidir. Siibhasiz ki, mévcud masalo
“Miiqavilslor hiiququ haqqinda” 1969-cu il
Vyana Konvensiyasinin 31-ci maddosinin
3-cii bandindan irali golorak, miinaqiso isti-
rakgisi olan dovlatlorin taraf olduglari bey-
nalxalq hiiquq normalarina nazors alinmaqla
tofsir olunmalidir.

Avropa Insan Hiiquglar1 Konvensiyasinmn
15-c1 maddasinin 2-ci hissasing asason, dov-
latlar hotta mitharibs dovriinde ganunauygun
doyiis emoliyyatlari naticoesinds bas vermis
6liim hallar istisna olmaqla, 2-ci maddadon
geri ¢okilmonin yolverilmozliyi nozords tu-
tulur. Soéziigedon normada “qanunauygun
doylis omoliyyatlar noticosindo basg vermis
Oltim hallar1”na istinad beynalxalq humanitar
hiiquq normalaria birbasa istinaddir. Basqa
s6zlo, mitharibs dovriinds toradilorak 6liimlo
naticalonmis va beynolxalq humanitar hiiquga
zidd olan amallar ipso facto, eyni zamanda,
Konvensiyanin 2-ci maddasinin pozuntusudur.
Yoni, mitharibo dovriinds téradilmis, bey-
nolxalq hiiquga uygun olan adamoldiirmsler
Konvensiyanin pozuntusu sayila bilmaz [24,
55].

BMT-nin Beynolxalq ©dalot Mohkomaosi
isa soziigedon sirf insan hiiquqglarinin
beynoalxalg-hiiquqi miidafiosi kontekstindon
yanagmisdir. Belo ki, Mohkomonin 1996-c1
il 8 iyul tarixli “Niivs silahi1 ilo hodslomonin
Vo ya onun totbiqinin qanuniliyi haqqinda”
Masvaratgi Royindo beynoslxalq hiiququnun
0zayini toskil edon motnlords tasbit olunmus
baslica prinsiplarle bagli miiddea 6z oksini
tapmisdir ki, onlardan birincisinin miilki
ohalinin vo miilki obyektlorin miidafiosino
yonalmoklo yanasi, kombatantlarla geyri-
kombatantlar arasinda forq qoydugu nazara
carpir. Yoni, dovlotlor heg vaxt miilki soxslori
hiicum obyekti etmomoali vo buna uygun
olaraq miilki vo hoarbi obyektlor arasinda

Nagqliyyat hiiququ ‘@



22

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

forq qoya bilmayan silah ndvlerini islotmo-
molidirlor. Ikinci prinsip iso kombatantlara
[tizumsuz iztirablarin verilmoasini qadagan
edir. Daha doqiq ifado etsok, onlara bu ciir
zarar yetiran va ya onlarin iztirablarini mo-
nasiz olaraq agirlagdiran silahlarin istifadasi
yolverilmazdir. Mahz bu baximdan, dovlatlor
kombatantlara garsi istifado etdiklori silah
se¢iminds geyri-mohdud azadliga malik dey-
ildir [25; 27]. Hotta Insan Hiiquglar {izro
Avropa Mohkomasinin geyri-beynolxalq si-
lahli miinaqisolorls baglh miioyyanlosdirdiyi
prinsip xarakterli miiddealar yuxaridaki pre-
sedentin tam tosdiqi sayila bilor. Belo ki,
Avropa Mohkomaosinin gonastino osason,

— ohali yagayan orazido, “miiharibo dov-
riindon konar soraitde” vo miilki soxslori
avvalcadan evakuasiya etmodan yliksok part-
layici xassalora malik aviasiya bombalarinin
islodilmasi “demokratik comiyyatda hiiqug-
miihafizs orqanlarindan gozlonilon ehtiyatliliq
doracaesi ilo heg ciir uzlasmir”;

— 0lkadaxili silahl miinaqise zamani miil-
ki soxslori, xiisuson miidafioys ehtiyaci olan
vo xastoalari tohlitkesiz marsrutlar yaratmaq
yoluyla, xiisuson miilki ohalini bu barodo
molumatlandirmaqla evakuasiya etmok ti¢iin
todbirlor goriilmolidir;

—miinaqisa zonasinda miilki ahali olduqda,
hakimiyyat organlar1 6liimlo naticolons bilon
giiclin istifadasi zamani “son doracs ehtiyatli”
olmalidir [17, 900].

Silahli miinaqgise zaman1 yasamaq hiiququ-
nun qorunmast vo miidafiosi zamani osas
meyarlardan biri do orazi yurisdiksiyasi ilo
yanasl1, effektiv nozaratin hoyata kecirilmo-
sidir. Hotta aparilan elmi arasdirmalarda ef-
fektiv nozarot horbi isgalin zoruri sortidir.
Lakin obyektiv monada “effektiv’ hesab
edilon nazaratin doqiq hocmini va hadlorini
miioyyan etmak holl olunmaz problem olaraq

galmaqdadir. Bels ki, iggal1 hoyata kecirmis
torofin ordusunda goxsi heyatin optimal say
hoddi vo onlarin yerlosdirilmosi qaydasini
vaziyystdon asili olmayaraq qiymatlondirmok
daha ¢otindir. Ciinki gorait iggal olunmus
orazilar iizra doyiskon olmagla yanasi, effektiv
nozaratin doracasinin relyefden, ohalinin
sixligindan vo bir sira digor miilahizolorden
asili oldugu da nozors almmalidir [16, 43-
44].

Beynoslxalq hiiquq normalart da mohz
dovlatin effektiv nozarati altinda olan orazi-
lords yasayan soxslorin hiiquqlarina gora
mosuliyyot mosolasino analoji aspektdon ya-
nagir. Belo ki, BMT Beynolxalq Hiiquq Ko-
missiyasinin hazirladigi 2001-ci il tarixli
“Beynolxalq hiiquqazidd amollara gora dov-
lotlorin masuliyyati haqqinda Maddslar La-
yihosi”nin 8-ci maddesino osason, $oxs va
ya soxslar qrupunun davranigi faktiki olaraq
dovlatin gostorisi vo ya rohborliyi, yaxud
nozarati altinda hayata keg¢irildiyi toqdirds
homin davranislar beynslxalq hiiqugqa uygun
olaraq dovlotin horokati (yaxud horoketsizliyi)
kimi nozordon kegirilir. Hotta BMT Beynoal-
xalq Odalot Mohkomasinin “Nikaraquada
vo ona qarsi horbi vo yarimhorbi foaliyyotloro
dair Nikaraquanin Amerika Birlogmis Stat-
larma qars1” isi (1986) tizra ¢ixartdigi qorarda
bu ti¢ halin (gostaris, rohbarlik vo nozarat)
macmu soklinds deyil, ayri-ayriligda nozordon
kecirilmali va tofsir edilmali oldugunu vur-
gulanmigdir [15, 650].

Bir masoloni do qeyd etmok lazimdir ki,
dovlatlorin effektiv nozarati masolasi 1907-
ci il tarixli Haaqa Qaydalarinin 42-ci mad-
dosindon do irali golir. Belo ki, soziigedon
miiddea “orazi lizerinde effektiv nozarot™i
xarakteriza edon meyarlarin macmusunu —
xarici dovlatin silahli qlivvelerin orazidos
icazasiz movcudlugu, suverenliys malik yerli
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qiivvelarls birgs sokildo miivafiq orazi iize-
rinda xarici dovlatin harbi birlosmolarin ha-
kimiyyati hoyata kegirilmasi vo ya suverenliyo
malik yerli qlivvelarin orazi iizorinde
hakimiyyat imkanlarini faktiki itirmasi kimi
hallar ifads edir. Mohz bu da xarici dovlotin
orazisi lizorindo “effektiv nozarat” anlayigini
“iggal” termini ilo tam eynimonali anlama
gotirmaklo yanasi, belo voziyystds xarici
dovlotin silahl giivvelorinin (birlogmalorinin)
0z 6hdoliklorini yerine yetirmasi zaoruratini
sartlondirir [22, 1309].

Beynolxalqg mohkoms praktikasina
goldikds, bir sira gorarlar vo ya diger yekun
sonadlorinds dovlstin effektiv nozarstine to-
xunacaq c¢oxsayli miiddealar mévcuddur.
Belo ki, “Insan hiiquqlar1 vo osas azadligla-
rinin miidafiasi haqqinda” 1950-ci il tarixli
Avropa Konvensiyasinin 1-ci maddasine go-
1o, istirak¢i-dovlatlor onlarin yurisdiksiya-
sinda olan hor kas {igiin sdziigedon beynal-
xalg-hiiquqi senadin I bdlmasinds miioyyan
olunmus hiiquq vo azadliglar1 tomin etmok
6hdoliyi dastyirlar. Burada “srazi” termininin
ovazing “yurisdiksiya” anlayisinin istifadasi
onu bildirir ki, Konvensiyanin tasir qiivvosi
istirak¢1-dovlatlorin arazisi ilo mahdudlasmur,
oksino daha genis mokani ohato edo bilar.
Bununla bagh Insan Hiiquglari iizra Avropa
Mohkomasinin Palatasinin “Loizidou Tiir-
kiyoyo qars1” isi iizro ¢ixartdigi gorarin
(1996) 52-ci bondindo qeyd olunur:
«...Oziiniin miioyyonlosdirdiyi presedent hii-
ququna uygun olaraq, Konvensiyanin 1-ci
maddoasinds nozords tutulan “yurisdiksiya”
anlayis1 Raziliga golon Toraflorin milli orazisi
ilo mahdudlagmir. Natics etibarils, Raziliga
golon Toaroflorin mosuliyyoti onlarin dovlot
organlarinin 6z orazilorinin hiidudlarindan
konara tosir gdstoran horokatlori vo nogsanlart
ilo alagslondirils bilar... Dovlotin moasuliy-

yatini tonzimloyon beynolxalq hiiququn mii-
vafiq prinsiplorino osason, Razilia golon
Torofin mosuliyyati ganuni vo ya geyri-qa-
nuni olmasindan asili olmayaraq, harbi amo-
liyyatin — 6z milli orazisindon konarda yer-
logon mokan tizarinds effektiv nozaroti hoyata
kecirmosi noticosindo meydana golo bilor.
Konvensiyada boyan edilon hiiquq vo azad-
liglarin bu orazids tomin edilmasi 6hdsliyi,
birbasa, silahli qlivveleri vasitasile, yaxud
tabe yerli administrasiya vasitosilo hoyata
kegirilib-kegirilmomasindon asili olmayarag,
bu noazarot faktindan irsli golir”. Eyni za-
manda, isgal¢1 dovlotin separat oraziyo horbi,
iqtisadi, maliyya vo siyasi dostok gostormo-
sinin effektiv nazarat sayilmasina dair miid-
doalara Avropa Moahkomosinin digor gorar-
larinda (masalon, “Ilasku va digarleri Moldova
vo Rusiyaya qars1” isi (2004), band 392 va
s.) da rast golmok miimkiindiir. Bununla ya-
nas1,“‘Loizidou Tiirkiyays qars1” isi iizro mii-
vafiq goerarinda Mohkomo 1950-ci il Kon-
vensiyasiin “miistosna” totbiqini onunla
osaslandirmisdir ki, “cavabdeh dovlot miivafiq
orazi vo onun sakinlori (yoni, homin orazido
faktiki yasayan soxslor — kursiv miiollifo
moxsusdur) tizorindo somorsli nozarat va-
sitasilo homin arazinin hokumati tarafindon
hoayata kegcirilmosi olan hakimiyyat solahiy-
yatlorinin hamisini va ya bir negasini hoyata
kecirmisdir” [29; 28].

Avropa Insan Hiiquglart Mohkomasinin
baxis predmeti olmus “Bankovig vo basqalart
Belgika vo digorlorine qars1” (2001) iginin
predmeti 1999-cu ildo NATO-ya moxsus
horbi toyyaro torofindon Serbiya Teleradio
Stansiyasinin bombardman edilmosindon,
bunun noticosindo 16 miilki soxsin holak
olmasindan va eyni sayda soxslorin xosarat
almasi ilo bagh bag vermis hliqugpozuntu
olmusdur. Siibhasiz ki, homin dévrds bey-
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noalxalq hiiququn subyekti kimi mdvcud ol-
mus ke¢gmis Yuqoslaviya Federativ Respub-
likas1 Avropa Konvensiyasinin istirakeisi
deyildi. Mohkomo s6ziigedon gorarina birbasa
olaraq vurgulamisdir ki, beynolxalq hiiquq
ndqteyi-nazarindon dovlotin yurisdiksiyasi,
asas etibarila, onun orazisi ilo mohdudlasir.
Mshkomanin mdvqeyine gora, Konvensiyanin
1-ci maddasi yurisdiksiyanin bu adi va prin-
sipco orazi anlayisini oks etdiron miiddoa
kimi nazordon kegirilmoalidir. Qorarda gos-
torilmisdir ki, yurisdiksiyanin diger asaslari
1so miistosna xarakter dasiyir vo hor bir kon-
kret halda onlara xiisusi olaraq haqq qazan-
dirllmalidir. Digor torofdon, soziigedon is
lizro ¢ixarilmis qorarda Mohkomo xiisusilo
asaslandirmigdir ki, “Konvensiya, onun 56-
c1 maddoasi nazors alinmagqla, asason regional
kontekstda va konkret olaraq Raziliga galon
Dovlatlarin hiiquqi makaninda qiivvads olan
coxtorafli miiqaviladir. Yuqoslaviya Federativ
Respublikasi agig-askar bu hiiquqi mokana
diismiir. Konvensiya diinyanin hor yerinda,
hotta Raziliga golon Ddvlatlorin harokatlori
ilo bagli, totbiq olunmaq ii¢lin nazords tu-
tulmamisdir. Ona gora do insan hiiquglarinin
miidafiosindo boslugdan vo ya vakuumdan
yan qagmagin magsadouygunlugunu Mah-
komo yalniz o halda yurisdiksiyasini miioy-
yanlosdirmonin xeyrino osas gotirmiisdiir
ki, miivafiq orazi isin konkret hallarinda
Konvensiya ilo ohato olunmus olsun” [23,
81-82; 31, 66-75; 33].

Avropa Konvensiyasinin mokana goéro
qiivvasi mosalasi ilo bagl insan Hiiquglart
tizra Avropa Mohkomasinin baxis predmeti
olmus digoer islor iizra ¢ixarilmis gorarlar da
“effektiv nozarot”in hoyata kecirilmosino
hiiquqi yanagmaya 6z tohfosini vermisdir.
Maoasalan, “Aqim Behrami vo Bekir Behrami
Fransaya qars1” isi (2001) iizro Mohkmaoyo

togdim olunmus sikayot orizesindo iddia edi-
lirdi ki, Kosovoda yerlosdirilmis beynolxalq
qiivvalorin torkibindo olan fransiz horbi bol-
masinin sohlonkarligi ucbatindan — 1999-cu
ildo NATO qiivvalori torafindon bu orazilarin
bombardman edildiyi zaman atilmig vo part-
lamadan galmis kassetli bombalar nisanlan-
madiqlarina vo zororsizlesdirilmadiklarine
g0ro homin bombalardan biri partlamis, no-
ticads bir usaq holak olmus, digari iso xasarat
almisdir. Digor isdo — “Markovig vo digarlori
Italiyaya qars1” (2006) isindo isa erizogilor
Serbiya Radio-Televiziya Yayim Sirkotinin
Italiya Silahh Qiivvalerine moxsus birlosmolor
tarafinden bombardman edilmasi naticasindo
arizagilarin oglu va gardasi gatlo yetirilmisdir.
Istor birinci isdo valideynlor, ikinci isdo iso
halak olanlarin yaxinlar iddia edirdilor ki,
miivafiq olaraq Fransa vo Italiya hdkumatlori
insan hayatin1 qorumagq 6hdsliklorini yerino
yetirmadiyindon, Avropa Konvensiyasmin
2-ci maddosi pozulmusdur. Lakin Mohkomo
igsdo iddian1 gobul etmomisdir [37, 578-579;
18, 748; 35, 414; 21, 60-61].

Insan Hiiquglari iizra Avropa Mohkomosi,
homginin, 1950-ci il Konvensiyasinin onun
har hansi bir igtirak¢i-dovlatinin ekstraterri-
torial horakotlorine samil edilmasi masalasini
do baxig predmetindo nozors alaraq, horbi
omoliyyatlar naticasinde homin ddvlstin
“miivaqqeti somarali nozarat” hoyata kegirdiyi
orazilordo Konvensiya miiddsalarinin tomi-
natina gore cavabdehlik dasidigini vurgula-
migdir. S6hbat tokco Avropa hiiquq moka-
nindan kenarda hayata kegirilon tadbirlordon
(yaxud herokat vo harokatsizlik) do gedir.
Belo ki, bunun bariz niimunosi gismindo
Iraqin simalinda harbi omoliyyatlar1 hoyata
kegiron Tirkiys Silahli Qiivvalarine maxsus
birlogmaloari torafindon yeddi nofar cobanin
oldiiriildiiyii iddias1 ilo bagh“Issa vo digarlori
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Tiirkiyoye qarst” isi (2004) lizro ¢ixarilmis
gorarinda Mohkomo “Avropa hiiquq mokan1”
anlayisina imumiyyatlo istinad etmomis,
asagidakilar1 miiddoalar1 boyan etmisdir:
“Omoliyyatin ganuni va ya ganunsuz olma-
sindan asili olmayaraq, dévlot horbi omaliyyat
naticasinds beynolxalq hiiququn miivafiq
prinsiploring asason 6z sorhodlarindon konarda
yerloson orazi iizerinds praktiki olaraq so-
maroli nozarat hoyata kegirirso, bu halda
onun mosuliyyati meydana ¢ixa bilor. Kon-
vensiyada tosbit olunmus hiiquq ve azadliglari
miivafiq orazids tomin etmok 6hdsliyi belo
bir nozaratin hoyata kecirilmiosi faktindan
iroli golir. Bu halda homin nozaratin birbasa
olaraq dovletin silahl1 qiivvolori, yaxud ona
tabe olan yerli hakimiyyat orqanlar torafindon
hoyata kegirilmasi faktt moxsusi ohamiyyat
kasb etmir... Raziliga golon Dévlatin 6z sor-
hadlorindon konarda yerloson orazidoki ha-
kimiyyat orqanlarmin harokatlori tizorinds
miifassal nozarat hoyata kecirib-ke¢irmoama-
sini miioyyanlosdirmoys ehtiyac yoxdur.
Ciinki bu orazi lizerinde tam vo miitloq no-
zarat hatta homin dovlstin masuliyyst dasi-
masina osas vermo bilor. Dovlot digor dovlatin
orazisindo olan, lakin homin dévlotds ganuni
va ya qanunsuz asaslarla foaliyyat gostordiyi
milayyan edilmis niimayondolarinin haki-
miyyati vo nozaroti altinda soxslorin hiiquq
va azadliglarinin pozulmasina goérs do mo-
suliyyat dastya bilor. Bu ciir hallarda masu-
liyyat o faktdan irali golir ki, Konvensiyanin
1-ci maddasi bir istirak¢1-dovlats 6z arazisindo
torads bilmadiyi pozuntulari basqa bir dévlstin
orazisinds torotmasine imkan veron miiddoa
kimi tofsir oluna bilmoz” [11; 38, 690-691;
12, 862-863].

Kec¢mis Yuqoslaviya tizre Beynolxalq Ci-
nayat Tribunalinin Apelyasiya Kamerasinin
“Dugko Tadi¢” isi lizra ¢ixartdigi qorarda

(1999) isa gostarilmisdir ki, tabe silahli qiiv-
volar, yaxud qeyri-nizami qiivvalor vo ya
yartmharbi bdélmalar {izerinde dovlstin na-
zarati imumi xarakter dasiya bilar (vo sadaca
maliyya yardiminin va ya harbi texnikanin
verilmosi, yaxud tolimlorin kegirilmosini de-
yil, daha genis hacmli nozarati ohato etmo-
lidir). Beynolxalq hiiqugla nazards tutulan
nozarat horbi qrupun maliyyslosdirilmasi,
tolimi, tochizati vo ya tominatindan olavo,
hom do homin qrupun horbi herokstlorinin
toskili, olagolondirilmasi vo ya planlasdiril-
masinda dovlatin (silahli miinaqisoyo mii-
nasibotdo miinaqiso torafinin) miioyyon rol
oynadig1 vaziyyastin moévcudlugunu 6ziinde
birlasdirir. Qrup va ya tizvlar torafindan ye-
ring yetirilon hoarokot, homin aktin toradil-
masine nazarat edon dovlatin xiisusi tolima-
tindan asili olmayaraq, de fakto dovlot or-
qanlarmin harakati kimi qiymatlondirils biler.
Hotta geyri-nizami silahl1 qiivvslorin, muzd-
lularin vo bandalarin diger dovlatin orazisinin
iggali zamani vo ya onunla olaqadar tigiincii
torofin dostoyi ilo bagli miiddealara BMT
Beynolxalq ©dalot Mohkomaosinin roylorindo
do rast golmok olur. Belo ki, Mohkomonin
royino goro, homin qosun, qiivve vo ya qrup-
larin silahlandirilmasi vo tolimatlandirilmasi
belo geyri-qanuni dostok formalarmin bir
hissasini taskil edir [10, 140]. Mahz 2020-
ci il sentyabrin 27-do Ermonistanin toxri-
batlaria cavab olaraq baslanmis Vaton mii-
haribasinds tarixi qolobe vo 2023-cii il sent-
yabrin 19-20-do hoyata kecirilmis ugurlu
antiterror amoliyyati1 noticesinde 6lkemizin
orazi biitovliyii vo suverenliyi tam barpa
edilono godoar, Azarbaycan Respublikasinin
orazi biitovliiyliniin pozuldugu vo torpaqla-
riin bir hissasinin isgal altinda oldugu za-
man Ermonistanin hamin orazilor vo bey-
nolxalq hiiquqazidd olaraq yaradilmis “qon-
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darma Dagliq Qarabag Respublikasi” {izerindo
effektiv nozarati hoyata kegirmosi vo separatgi
rejimlo six baghligin1 gostormok olar [7,
60-67].

Keemis Yuqoslaviya iizro Beynolxalq Ci-
nayot Tribunalinin Apellyasiya “Celebici
diisorgoasi” isi lizro ¢ixartdigi qorar (2001)
da faktiki olaraq dovletin adindan vo ya
onun maraqlari namina foaliyyat gostoran
miistoqil qruplarin harokatlorine gdra dovlotin
masuliyyot dagimasi liglin “tmumi effektiv
nozarat” vo onun miitonasibliyi masalesinin
miioyyanlosdirilmasinin hiiquqi bazasi rolunu
oynayir [36, 360-366].

Lakin bir mosoloni do unutmaq olmaz
ki, silahli miinaqige zamani giic islodilmasinin
yolverilanliyi onun geyri-mahdud tatbiqini
nozords tutmur. Bu, xiisusilo miilki ohali vo
harbi asirlorin dldiiriilmasindon gedir. Belo
ki, Nirnberq Beynolxalq Horbi Tribunali,
Ruanda vo ke¢mis Yuqoslaviya iizro bey-
nalxalq cinayat tribunallari, Beynolxalq Ci-
nayat Mohkomasi va Syerra-Leone tizra Xii-
susi Mahkomaonin tasis aktlarinda belo gatllor
miharibe cinayatlori kimi tovsif olunur. Di-
gor torofdon, Miiharibo qurbanlarmin mii-
dafiosi haqqinda 1949-cu il Cenevro Kon-
vensiyalarinin imumi 3-cli maddasi miilki
soxslora vo horbi amoliyyat aparmaq imkanini
itirmis (yoni, bu kimi todbirlorin istirak¢isi
olmayan) soxslora, habels onlarin hayatlarina
qars1 zorakiligr vo biitiin ndv oldiirmalori
qadagan edir. Hor dord beynslxalg-hiiquqi
sonad, eloco do onlara olavo I vo II sayl
prototokollar miidafis olunan soxslorin gosdon
oldiiriilmasini agir vo ciddi pozuntu olaraq
nozards tutmaqla, bu qadagani fundamental
tominat olaraq miioyyon edir. Bu kimi hallarn
cozalandirilmasi, hamginin, beynolxalq adalot
mithakimasini hayata kegiron qurumlar —
beynolxalq cinayat tribunallarinin tosis aktlar

vo Beynolxalq Cinayot Mohkomaosinin Statu-
tunda da nozords tutulur.

Dogrudur, beynolxalq humanitar hiiquq
normalarina asason kombatantin 6ldiiriilma-
sinin yolverilonliyi miimkiin olsa da, belo
halin obyektiv aragdirilmasinin zaruriliyina
beynoalxalq mahkomo praktikasinda dofolorlo
toxunulmagqdadir. Masalon, insan Hiiquqlari
iizro avropa Mohkomosi miloyyon etmisdir
ki, Avropa Konvensiyasinin 2-ci maddasi
(yasamagq hiiququ) ils bagl nazords tutulmus
prosessual 6hdolik miirokkob tohliikesizlik
soraitindo, o ciimlodon horbi omoliyyatlar
zamani da totbiq olunmaqda davam edir.
Bels ki, Konvensiyanin 2-ci maddesinin to-
sir qlivvesi altina diison 6liim hali imumi
zorakiliq, silahli miinaqiso vo ya qeyri-miin-
tozom miiharibs formasinda 6ziinii biiruzen
veron qiyam (igtisas) zamani bas verdiyi
toqdirds, isi aragdiran tohqiqatg1 (miistontiq,
yaxud analoji funksiyalar1 yerino yetiron di-
gor ad altinda foaliyyot gostoran miivafiq
solahiyyatli soxslor) miioyyon miidaxilolora
yol vera bilar. Naticade meydana ¢ixan kon-
kret mohdudiyyatlor arasdirmanin daha az
effektiv todbirlorindon istifadoyo vo ya is-
tintaqin toxira salinmasina gatirib ¢ixara bi-
lar. Bununla bela, Konvensiyanin 2-ci mad-
dosindon irali golon 6hdalik, an ¢atin va
miirokkaob tohliikasizlik seraitinds bels, ya-
samaq hiiququnun giiman olunan pozuntu-
sunun effektiv vo miistoqil aragdirilmasinin
aparilmasinin tomini ii¢lin biitiin aglabatan
tadbirlorin hayata kegirilmosini 6ziinds ehtiva
edir. Eyni zamanda, Mahkomanin movqeyina
g0Oro, silahli miinaqise zamani insanlarin 6l-
diiriilmasi faktlarinin arasdirma kontekstindo
Konvensiyanin yasamaq hiiququ ilo bagh
miioyyan etdiyi 6hdolik real soraits vo hallara
uygun olaraq totbiq olunmalidir. Orazidon-
konar (eksterritorial) silahlt miinaqgigolor gor-
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civasindo aktiv harbi amoliyyatlardaki in-
san tolofat1 {izro arasdirmani hoyata kegiron
solahiyyotli orqanlar iigiin meydana ¢ixan
problemlar (yaxud mohdudiyyatlor) biitiin
prosessual gedisata aiddirsa, bu halda miivafiq
tizv-dovlatde miilki istintaq (itttham) orqan-
larmin totbiq etdiyi standartlar orazidonkonar
(eksterritorial) silahli miinagisodoki insan
tolofat1 hallarinin istintaq1 zamani da rohbar
tutulmalidir. Miivafiq miiddoalar insan Hii-
quglart iizra Avropa Mahkamaosinin presedent
hiiququnun (masalon, 2021-ci ilds ¢ixarilmis
“Hanan Almaniyaya qars1” vo “Giirciistan
Rusiyaya qars1” islori iizro gorarlarin miivafiq
olaraq 204 vo 326-c1 bandlori) da tonzimetmo
predmetino daxildir [19, 436-437; 13, 214-
216].

Silah1 miinaqigolor (yaxud bonzor hallar)
zamani giiclin totbiqi vo silahdan istifadonin
miimkiinlityli masalasi Azarbaycan Respub-
likasinin milli qganunvericiliyindo do miifassal
nozordon kegirilmisdir. Bels ki, Konstitusi-
yanin 27-ci maddesi yasamaq hiiququnun
midafissine tominat verss do, 6lkays silahli
basqin zamani insana qarsi silah islodilmasinin
miimkiinliiytinii do 6ziindo ehtiva edir (maddo
27, hisso IV) [1].

Stibhosiz ki, silahli miinaqise zamant si-
lah islodilmasinin miimkiinliiyii qanunveri-
cilikds yol verildiyindon, bundan irali golon
analoji miinasibatlorin tonzimlonmasi do va-
cib amillordon biridir. Bels ki, Azarbaycan
Respublikasinin milli qanunvericiliyinds si-
lah vo ondan iroli golon diger kateqoriyalarin
izahina goldikdos, “Xidmaoti vo miilki silah
haqqinda Qanun”un 2-ci maddasi bu masolodo
osas normativ baza rolunu oynayir vo asagi-
daki anlayislart miioyyon edir:

— silah (canli giivvenin va diger obyekt-
lorin, o ciimlodon texnikanin va tikililorin
mohv edilmasi {iglin nazards tutulmus, yaxud

isars verms li¢iin nazords tutulmus, lakin
canli qlivvenin vo digor obyektlorin mohv
edilmosi {i¢iin istifado oluna bilon qurgu vo
vasito);

— xidmaoti silah (insanlarin hayat vo sag-
lamligimin qorunmasi, tobistin, tobii ehti-
yatlarin, miilkiyyatin, qiymatli vo tohliikali
yiiklorin, xiisusi gondariglorin miihafizasi
ilo bagh vazifalari yerins yetiron soxslor to-
rofindan istifads olunmast liglin nozordo tu-
tulmus silah);

— doytis silah1 (qulluq vezifasinin vo do-
yls tapsiriginin yerina yetirilmosi tigiin isti-
fado olunan silah);

— doyiis sursatt (miivafiq silah ndviindon
atos agmag liglin nozords tutulmus konstruktiv
qurgu va ya agyalar);

— odlu silah (baritin vo ya diger aligan
maddolorin yanmasindan yaranan enerji he-
sabima marmisi istigamatlonmis horakat eds-
rok miioyyon mosafodon hadofi mexaniki
zodolomok vo ya siradan ¢ixarmagq toyinatina
malik olan silah) [6].

Azorbaycan Respublikas1 Konstitusiya-
sinin 111-ci maddosing asason, 6lka arazisinin
miloyyan hissosi faktik isgal olunduqda, xa-
rici dovlat va ya dovlstlor Azarbaycan Res-
publikasina miihariba elan etdikds, Azor-
baycan Respublikasina qarsi real silahli hii-
cum tohliikasi yarandiqda, Azarbaycan Res-
publikasinin orazisi blokadaya alindiqda,
habelo blokada iiciin real tohliike olduqda,
Milli Maclisin tesdigins verilon Dovlat Bag-
¢isinin formani ilo Azarbaycan Respublika-
sinin biitlin orazisinds vo ayri-ayri yerlorindo
horbi voziyyst elan edilir. Bununla bagh
meydana ¢ixan ictimai miinasibatlorin ton-
zimlonmosino yonoalmis sahovi ganunvericilik
aktinin — “Horbi voziyyat hagqinda Qanun’un
14-cii maddasi horbi vaziyyat rejiminin tomin
olunmasi ilo olagodar asagidaki hallarda
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silah, horbi vo xiisusi texnika, fiziki giic vo
xUisusi vasitolorin totbiqini nozordo tutur:

— dovlot vo horbi obyektlors, fiziki vo
hiiquqi soxslors edilon hiicumlar;

— horbi qulluggularin, aidiyyati dovlot
organlarinin omokdaglarinin hoyat va
saglamligi {iglin tohliiks téradon amollor vo
ya onlara gostorilon miigavimat;

— miithafizo olunan obyektlors vo qosun
birlogsmalorinin dislokasiya yerlorine qanunsuz
daxilolma cohdloari;

— kiitlovi igtisaslar vo ictimai asayisin
pozulmasi.

Hotta qanunvericiliyin tolobino osason,
silah, horbi vo xiisusi texnika, fiziki giic vo
xtlisusi vasitolor horbi voziyyot rejimi qay-
dalarini pozan soxslarin tutulub saxlanilmasi,
girovlarm va zobt olunmus obyektlorin azad
edilmaosi, naqliyyat vasitesinin dayandirilmasi
haqqinda qanuni tolabloari yerins yetirmokdon
imtina edon siirlicliniin saxlanilmasi, hoyacan
signalinin verilmasi, yaxud yardimin ¢agi-
rilmast mogsadi ilo do totbiq edilo bilor.
Mohz bu baximdan, Qanunun 15-ci maddoasi
harbi voziyyat rejiminin tomin olunmasinda
horbi idaroetmo organlarinin vozifolorini mii-
ayyon edir [5].

“Azarbaycan Respublikasinin dovlot sor-
hadi hagqinda Qanun’un 36-c1 maddosino
osasan, sarhad miihafizo orqanlari vo hava
hiicumundan miidafio qosunlart Azarbaycan
Respublikasinin dovlat serhadini qoruyarken
silah1 vo doylis texnikasini totbiq etmak hii-
ququna malikdirlor. Zsruri hallarda Azor-
baycan Respublikasi dovlot sorhadinin qo-
runmasi zamani Azorbaycan Respublikasi
Silahl1 Qtivvalorinin bagqa ndvlorinin silaht
vo doyiis texnikasi totbiq edilo bilor. Hotta
Qanunun 37-ci maddasi serhad miihafizo
orqanlarimin silah vo ddyiis texnikasi totbiq
etmoasi gaydasini nozards tutur [2].

Molum oldugu kimi, “Daxili qosunlarin
statusu hagqinda Qanun”un 4-cii maddasine
asasan, asas vozifolordon biri do zorurat ol-
duqda Azarbaycan Respublikasi arazisinin
miidafissindos istirak sayilir. Silahin isladil-
mosing yolverilmosinin qanuni haddlori si-
yahisina, homginin, asagidakilar aid edilir
(madds 22):

a) votondaslart onlarin hayatina va ya
saglamligina tohliiks téradon basqindan mii-
dafis etmok;

b) harbi qulluqgularin, daxili islor organlari
oamokdaslarinin va islah-amak miiassisalori
iscilorinin hayatina vo ya saglamligina tohliiko
toradon basqini dof etmok, habels onlarin
silahin1 almaq cohdlarini aradan qaldirmagq;

¢) girovlari, miithafizo olunan tutulmus
obyektlori, qurgulari, yiiklori vo doylis tex-
nikasini azad etmoak;

¢) horbi sohorciklors, horbi eselonlara vo
dastalars, mithafizo olunan obyektlora, qur-
gulara vo ytiklora, vatondaslarin menzillorina
dovlat orqanlarinin, ictimai birliklorin, mii-
assisalarin, idaralarin va togkilatlarn binalarina
qrup halinda va ya silahli basqini, o ciimlodon
naqliyyat vasitolorindon istifads etmoklo t6-
radilon basqini dof etmak va s. iigiin.

Bununla bels, Qanunun 23-cii maddasi
qadinlarin, askar slillik vo ya saglamliq im-
kanlar1 mohdudlugunun slamotlori olan vo
yetkinlik yasina catmadigi askar bilinon
soxslorin silahli miigavimat gostordiklori,
yaxud adamlarin hayati tigiin tohliiks toradon
qrup halinda basqin etdiklori hallar istisna
olmagla, onlara qarsi, habelo konar goxslorin
zarar ¢oko bilacaklori izdihamli kiigolords,
meydanlarda, basqa ictimai yerlordo vo alis-
magq, partlamaq tohliikosi olan anbarlar (sax-
lanclar) istiqgamatinds silah islotmayi qadagan
edir [4].
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“Azorbaycan Respublikasimnin siilhmoramli
omoliyyatlarda istiraki hagqinda Qanunun
13-cii maddssinds silahdan istifade hiiququ
yaradan hallar sirasina asagidakilar da aid
edilir:

— ganunsuz, o ciimladan terrorgu, silahl
qrup vo birlosmolorin silahli hiicumlarin
dof edorkon, hamginin onlarin iizvlarinin
saxlanilmasi vo torksilahi zamanu;

—miinaqise edon toraflarin silahli miibarizo
morholosinds olan birlosmolari vo ayri-ayri
silahlt nlimayondslori arasinda bufer zona-
larinin vo tohliikssizlik zonalarmin yaradilmasi
vo saxlanmast masoalolorinin holl edilmasi
ucin;

— stilhmoramli kontingentin cavabdehlik
dasidig1 zonada miilki shalinin hayat vo sag-
lamligina qars1 yonalmis zorakiliq horokot-
larinin garsisini alarken.

Azaorbaycan Respublikasinin horbi vo
miilki heyati siilhiin barqorar edilmasi tizro
omoliyyatda istirak edocayi taqdirds (macburi
horokot elementlorindon istifado etmoklo),
BMT Tahliikosizlik Surasinin gorari ilo harbi
heyat omoliyyatin mandatina vo siilhmeraml
omoliyyatin beynoalxalq komandanliginin
omrlorine miivafiq olaraq silah (giic) totbiq
etmok hiiququna malikdir. Bununla bels,
harbi heyst siilhmoramli amoliyyatin yerino
yetirilmasi zamani, onlara qars1 silahli mii-
gavimatin gostorilmoasi, yaxud hiicumlarin
edilmasi hallar1 istisna olmagqla, silah totbiq
edorken ilkin xobardarliq qaydalarina ciddi
suratda riayat etmali va qocalarin, gadinlarin,
usaqlarin, homginin diger miilki soxslorin
tohliikasizliyinin tomin olunmasi ti¢lin miim-
kiin olan biitiin todbirlori gérmalidir.

Stilhmoramli omoliyyatlar zaman1 bey-
noalxalq humanitar hiiquq normalarina riayot
olunmasimin imperativliyi iso Qanunda ayrica
miiddoa soklinds 6z oksini tapmisdir (maddo
14) [3].

Beloliklo, silahli miinaqgisolor zamani,
xiisuson giiciin totbiqi zaman1 yasamaq hii-
ququnun tomini, zoruri hallarda iso istisnalarin
yol verilmosinin miimkiinliiyii ilo bagli apa-
rilmis tohlillori yekunlasdiraraq, asagidaki
naticalora golmok olar:

1. Azarbaycan Respublikasi Konstitusi-
yasinin 27-ci maddesinin Il hissasindoki
miiddeada “Dd&vlate silahli basqin zamani
diismoan asgarlorinin dldiiriilmasi, ...ve qanunla
nazards tutulmus digor hallar istisna olmagqla,
har bir soxsin yasamaq hiiququ toxunulmaz-
dir.” ifadesi 6z-6zlityiinde beynolxalq hiiququn
imperativ normalarina, o ciimlodon BMT
Nizamnamosinin har hansi lizv-dovlsto garsi
silahl1 basqin zamani fordi vo kollektiv 6zii-
niimiidafio hiiququnu nozordo tutan 51-ci
maddasi ilo tam uygunluq toskil edir. Lakin
ilkin baxigda bunun yalniz beynslxalq silahl
miinaqgiselors miinasibatds totbiginin mim-
kiinliiyii gonastine golmoak olar. Yoni, qeyri-
beynoalxalq silahli miinaqiso zamani1 qarst
torofin kombatantinin 6liimii hamin soxsin
yasamaq hliququnun pozuntusu sayilacaqdir.
Bununla bels, mossloys yalniz insan hii-
quglarinin miidafissi kontekstinds deyil,
hom do beynolxalq humanitar hiiququn baxis
prizmasindan yanasmagq zoruridir. Belo ki,
istanilon nov silahli miinaqise zamani kom-
batantin 6ldiiriilmosi beynolxalq vo milli
hiiquq normalarma zidd samol hesab olunmur.
Daha daqiq ifade etsok, insanin hayatdan
mohrum edilmasinin hiiquqauygunlugu heg
do hayata kegirilon harbi omaliyyatlarin xa-
rakteri ilo bagh deyil [9].

2. Hiiquqi tebioti vo shomiyyatliliyi ba-
ximindan beynoalxalq miigavilolords vo dov-
latlorin milli qanunvericiliyinin insan hii-
quglarinin miidafiosinin miidafiosino dair
boélmaesindo yasamaq hiiququ ilkin miiddoa-
larda tosbit olunmasina baxmayaraq, maxsusi
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prioritetliyo malik deyildir. Ciinki igsgonco
Vo geyri-insani vo ya loyaqoti algaldan roftar
vo ya cozalara moruz galmamaq hiiququ,
kololiys moruz qalmamaq hiiququ, ganunsuz
cozalandirilmamaq hiiququ kimi ali insani
hiiquglardan farqli olaraq, yasamaq hiiququ-
nun tominati vo miidafissindon miioyyan is-
tisnalar mévcuddur. Niimuno gisminda silahli
miinaqise zamani1 kombatantlarin vo onlara
borabar tutulan soxslorin oldiiriilmasi, bey-
nalxalq hiiququn imperativ normalarina asa-
son fordi vo ya kollektiv 6zlinlimiidafio hii-
ququnun hayata kegirilmasi zamani giiciin,
xlisuson Oldiirticii giiciin totbiqi kimi hallar1
gostormok olar.

3. Siibhasiz ki, silahli miinaqise zamani
oldiriicti giiclin totbiqi naticesinds insanin
hayatdan mohrum edilmosi yolverilon olsa
da, bu he¢ bir halda mohdudiyyatsiz deyil.
Belo ki, birincisi, bu ciir giiciin totbiqi lazimi
hiiquqi bazaya uygun olaraq hoyata kegiril-
molidir. Ikincisi, miivafiq giiciin totbiqi digor
insanlarm hayatmm miidafissi, hobsin hoyata
kecirilmosi, habsxanadan qagma, iStisas vo
ya qiyamin yatirilmast kimi magsadlorlo
ciddi sakilde proporsionalliga (miitenasibliyo)
uygun olmalidir. Yoni, miivafiq uzlagdirmanin
vacibliyi hoyati ohamiyyoto malikdir. Ugiin-
clisli, insanin hayatdan mohrum edilmasi
miitloq monada zorurato osaslanmali, daha
doqiq ifado etsok, an son miimkiin vasito sa-
yilmalidir. Dordiinciisii, hom yuxarida gos-
torilon biitlin meyarlar1 nazora almali olan
giic totbiqinin diizgiin planlagdirilmasi, hom
do silahdan istifadoe etmoazdon ovval xobor-
darliq edilmasi zorursti do daxil olmaqla,
biitiin lazimi qabaglayici tadbirler goriilme-
lidir. Toabii ki, biitiin hallar1 silahli miinaqiso
voziyyatino miinasibatdo totbiq etmoyo cohd
etsok, beynolxalq humanitar hiiquga tamamilo
uygun olmasina baxmayaraq giicden istifa-

donin yalniz bir ne¢o hali qganuni hesab edilo
bilor. Bunun on bariz niimunosi qismindo
BMT Nizamnamasinin 51-ci maddesine asa-
son fordi 6ziintimiidafio hilququndan istifado
edon va soziigedan beynalxalq toskilatin got-
namoalarinin icrasinin tokbasina tominini ho-
yata keciron Azorbaycan Respublikasinin
istor Voton miiharibasi, istorss do Qarabag
iqtisadi rayonunda toradilon genismiqyasl
toxribatlarin qarsisimin alimmasi vo Ermanistan
silahl1 qlivvalarinin qaliglarimin torksilah
edilorak torpaqlarimizdan ¢ixarilmasi, homin
orazilorde Azarbaycan Respublikasi konsti-
tusiya qurulusunun borpa edilmosi mogsadilo
2023-cii il 19-20 sentyabr tarixlorindo kegi-
rilmis antiterror omoliyyati zamani beynolxalq
humanitar hiiquga biitdvliikds riayat etmasini
gbstarmak olar.

4.1993-cii il 25 iyun tarixindo Vyana §o-
horindo kegirilmis Insan Hiiquglar: iizra
Umumdiinya Konfransinda qobul edilmis
Boyannams va Faaliyyot Programinda vur-
gulandig1 kimi, terrorculuq insan hiiquq vo
osas azadliglari, habelo demokratiyanin moah-
vina yonolmisdir. Istor beynolxalq hiiquq
normalarina, istorso do milli qganunvericiliklora
uygun olaraq, terror¢ulugun qarsisinin alin-
masi vo aradan qaldirilmasit mogsadilo hoyata
kegirilon biitiin amosliyyatlar qanuni sayil-
malidir. Lakin bu kimi amaliyyatlarda insan
Olimiine gotirib ¢ixaran har hansi giiciin
totbigi miitloq monada zoruri, miitonasib vo
uygun olmalidir. Yoni, 6nca biitiin miimkiin
tadbirlar va tisullardan istifads olunmals, tii-
kondikdon sonra 6ldiirmonin hoyata kegiril-
masinin zoruriliyinden vo ¢ixilmaz vasito
olmasi nozordon kecirilmolidir. Darhal qars1
torofin yasamaq hiiququ mohdudlasdirilma-
mali vo pozulmamalidir. Tabii ki, terrorculuga
gars1 miibariza aparan dovlst orqanlarinin
omokdaslarinin, habels bu kimi ictimai-toh-
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liikali amollordon zarar ¢oken fordlarin po-
zulmus, yaxud pozulmasi gliman olunan ya-
samaq hiiququnun tomininin do istiin prio-
ritetliye malik oldugunu unutmaq olmaz.

ODOBIYYAT (REFERENCES)

1. Azarbaycan Respublikasimin Konstitusiyast
— https://e-qanun.az/framework/897

2. “Azorbaycan Respublikasinin dovlot sarhodi
haqqinda” Azorbaycan Respublikasinin Qa-
nunu — https://e-qanun.az/framework/6760

3. “Azarbaycan Respublikasinin siilhmoramli
omoliyyatlarda istiraki hagqinda” — https://e-
ganun.az/framework/19857

4. “Daxili qosunlarin statusu haqqinda”
Azarbaycan Respublikasinin Qanunu —
https://e-qanun.az/framework/8985

5. “Horbi voziyyat haqqinda” Azorbaycan
Respublikasinin Qanunu - https://e-
qanun.az/framework/35170

6. “Xidmoti vo miilki silah haqqinda”
Azorbaycan Respublikasinin Qanunu —
https://e-qanun.az/framework/4601

7. Oliyev O.1. Azorbaycan beynolxalq cinayatlor
hodofinda: hiiquqi tohlil. Baki, “Nurlar
NPM” nosriyyati, 2018, 176 s.

8. Sadiqov ©.1. Xocali soyqirim cinayati: iimu-
mi plan va siyasat ¢arcivasinda tozahiir edon
niyyat vo beynalxalq hiiquq // “Beynalxalq
hiiquq vo inteqrasiya problemlori” jurnali,
2014, Ne 1, xiisusi buraxilis, s. 93-100

9. I'yceitnoB JL.I. Konctutynust Azepbaiimkan-
ckoit PecryOnuku, mpaBa uesioBeKa 1 MEx-
nyHaponHoe TipaBo // “Beynolxalq hiiquq”
jurnali, 1998, Ne 1, s. 16-46.

10. Kprorep X. Haropno-Kapabaxckuii koH-
¢ukrt. [IpaBoBoif ananus. [lepeBox ¢ aHr-
nmiickoro m3ganus. OTB. pex. mepeBona
A N.Amues, T.U.I'yceitnoB. baky: Uzna-
TenbcTBO «bakbl YHuBepcutretn», 2012,
228 c.

11. Abdel-Monem T. The Long Arm of the
European Convention on Human Rights
and the Recent Development of Issa v.

12.

13.

14.

15.

16.

17.

18.

19.

Turkey // Human Rights Brief, 2005, Vol.
12, Issue 2, pp. 9-11

Besson S. The Extraterritoriality of the
European Convention on Human Rights:
Why Human Rights Depend on Jurisdiction
and What Jurisdiction Amounts to // Leiden
Journal of International Law, 2012, Vol.
25, Issue 4, pp. 857-884

Cain E.N. European Court of Human
Rights' Ruling in Georgia v. Russia (II)
and Its Application to the Current Crisis
in Ukraine // Loyola University Chicago
International Law Review, 2023, Vol. 21,
Issue 2, pp. 205-230

Carcano A. Notable Cases of the European
Court of Human Rights on the Right to
Life. Materials and Analysis. Torino, G.Gi-
appichelli Editore, 2020, 266 p.

Cassese A. The Nicaragua and Tadi¢ Tests
Revisited in Light of the ICJ Judgment on
Genocide in Bosnia // The European Journal
of International Law, 2007, Vol. 18, No 4,
pp. 649-668

Dinstein Y. The International Law of Bel-
ligerent Occupation. First edition. Cam-
bridge, Cambridge University Press, Cam-
bridge, 2009, 336 p.

Doswald-Beck L. The right to life in armed
conflict: does international humanitarian
law provide all the answers? // International
Review of the Red Cross, 2006, Vol. 88,
No. 864, pp. 881-904

Farrior S. Behrami and Behrami v. France
and Saramati v. France, Germany & Nor-
way. European Court of Human Rights
Grand Chamber // International Legal Ma-
terials, 2007, Vol. 46, Issue 4, pp. 743-775
Feil L.A. Criminal Procedural Law Inter-
acting with International Criminal Law
and Human Rights in the Context of
Military Operations Abroad: The European
Court of Human Rights’ Judgment in the
Case of Hanan v. Germany // German
Yearbook of International Law, 2021, Vol.
64, Issue 1, 433-441

LA
¥

Nagqliyyat hiiququ {;@g



32

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

20.

21.

22.

23.
24,
25.
26.
27.

28.

29.

@Naqliyyat hiququ

Gaggioli G., Kolb R. A right to life in
armed conflicts?: The contribution of the
European Court of Human Rights / Israel
Yearbook on Human Rights, 2007, Vol.
37, pp. 115-163

Giuffré M. A functional-impact model of
jurisdiction: Extraterritoriality before of
the European Court of Human Rights //
Questions of International Law, 2021, Vol.
82, pp. 53-80

Graditzky Th. The Law of Military Occu-
pation from the 1907 Hague Peace Con-
ference to the Outbreak of World War II:
Was Further Codification Unnecessary or
Impossible? // European Journal of Inter-
national Law, 2018, Vol. 29, Issue 4, pp.
1305-1326

Happold M. Bankovic v. Belgium and the
territorial scope of the European Convention
on Human Rights // Human Rights Law
Review, 2003, Vol. 3, Issue 1, pp. 77-90
Korftf D. The Right to Life. A Guide to the
Implementation of Article 2 of the European
Convention on Human Rights. Strasbourg,
2006, 92 p.

Legality of the Threat or Use of Nuclear
Weapons: Volume I. ICJ Pleadings, Oral
Arguments, Documents. International Court
of Justice, 2022, 670 p.

Mathieu B. The Right to Life in European
Constitutional and International Case-Law.
Strasbourg, Council of Europe, 2006, 124

p.

Merrills J.G. Legality of the Threat or Use
of Nuclear Weapons // International &Com-
parative Law Quarterly, 1997, Vol. 46,
Issue 3, pp. 681-688;

Necatgil Z.M. Judgement of the European
Court of Human Rights in the Loizidou
case: A critical examination // Perceptions:
Journal of International Affairs, 1999, Vol.
4, Issue 3, pp. 91-98

Oxman B.H., Rudolf B. Loizidou v. Turkey
// ' The American Journal of International
Law, 1997, Vol. 91, No. 3, pp. 532-537

30.

31.

32.

33.

34.

35.

36.

37.

38.

Pretty v. United Kingdom // American
Journal of International Law, 2002, Vol.
96, Issue 4, pp. 943-949

Roxstrom E., Gibney M., Einarsen T. The
NATO bombing case (Bankovic et Al. v.
Belgium et al.) and the limits of western
human rights protection // Boston University
International Law Journal, 2005, Vol. 23,
Issue 1, pp. 55-136

Rudolf B. Streletz, Kessler and Krenz v.
Germany. App. Nos. 34044/96, 35532/97,
& 44801/98.49 ILM 811 (2001), and K.-
H. W. v. Germany. App. No. 37201/97. 49
ILM 773 (2001) // The American Journal
of International Law, 2001, Vol. 95, No.4,
pp- 904-910

Riith A., Trilsch M. Bankovi¢ v. Belgium
(Admissibility). App. No. 52207/99 // The
American Journal of International Law,
2003, Vol. 97, No. 1, pp. 168-172
Schrijver N.J. The Role of Advisory Opin-
ions of the International Court of Justice.
In: New Trends in International Law.
Festschrift in Honour of Judge Hisashi
Owada. Edited by Chia-Jui Cheng. Leiden:
Brill, 2024, pp. 253-264

Shah S. Seeking Remedies for Violations
of International Humanitarian Law: Mar-
kovic v Italy // Human Rights Law Review,
2007, Vol. 7, Issue 2, pp. 412417
Wagner N. The development of the grave
breaches regime and of individual criminal
responsibility by the International Criminal
Tribunal for the former Yugoslavia // In-
ternational Review of the Red Cross, 2003,
Vol. 85, Issue 850, pp. 351-383

Watson K. Behrami v. France: Constructive
Blue Helmets Protect KFOR Nations from
Accountability // Tulane Journal of Inter-
national and Comparative Law, 2008, Vol.
16, pp. 575-590

Williams J. Al Skeini: A flawed interpre-
tation of Bankovi¢ // Wisconsin International
Law Journal, 2005, Vol. 23, No. 4, pp.
687-729




Ensuring the proportionality between the use of force and the right
to life during armed conflict: a comparative analysis of international
and national legal regulation

Gasimova Hajar,
Valiyev Toghrul.

The right to life plays the role of a basis for other rights, in addition to having a
central role in the human rights system. Although, it's one of the rights that can't be
derogated even in emergency situations under international law norms, the existence of
certain exceptions in its provision and protection should not be overlooked. One of such
cases is the conduct of military operations. Undoubtedly, the right to life is also subject
to the international humanitarian law norms in that case, not only falls within the scope
of regulation of international legal protection of human rights. This is even proven by
numerous international judicial practices (case law), which, in turn, can have a positive
impact on the future progressive development and codification of international legal
norms. All this and the differences of opinion in scientific research have been extensively
analyzed in the article.

Keywords: armed conflict, right to life, use of force, lethal force, international legal
norms, national legislation, case law, derogation from human rights, effective control,
combatant, non-combatant, UN, European Court of Human Rights.

O0ecneyenne copa3MepHOCTH NPUMEHEHHUs! CHJIBI U TIPABa HA KU3Hb
BO BpeMsA BOOPYKECHHOI'O KOH(l)J'l]([KTa: CpaBHHTeJIbeIﬁ aHaJIn3
MEKAYHAPOAHOI'0 M HALMOHAJIBHOIO IPABOBOI0 PeryJupoBaHus

KacpimoBa Xamkap,
Beamnesn Torpy..

IIpaBo Ha )KU3HB UTPAET POJIb OCHOBBI JUIS IPYTUX IPAB, & TAKKE UTPAET LEHTPAIIbHYIO
pOJb B CHUCTEME TIpaB YeJOBeKa. XOTS ATO OJHO W3 IpaB, KOTOPOE HE MOXKET OBITh
OTPAaHUYCHO AK€ B UPE3BBIYAHHBIX CUTYALUSIX B COOTBETCTBUU C HOPMaMU MEXAyHa-
POJIHOTO IIPaBa, HEJIb3sl YIIyCKATh U3 BUJly CYILIECTBOBAHUE OIIPEICICHHBIX UCKIOUECHNN
B ero obecrieueHnn 1 3amute. OZHAM U3 TaKUX CIy4yaeB ABISETCS BEICHHE BOCHHBIX
onepanuii. HecoMHeHHO, paBo Ha )KU3Hb TAK)Ke MOANAAET MO IeHCTBHUE HOPM MEX-
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JYHApOJHOTO I'YMaHUTapHOTO IIpaBa M B 3TOM CIIydae HE TOJIBKO BXOAUT B cepy pery-
JUPOBaHUSA MEXAYHApOIHO-IIPABOBOM 3alllUTHI MPAB YeIOBEKa. JTO MOATBEPHKAAETCS
MHOTOYHCIICHHONH MEXIyHApOIHOW CyJeOHOM NpPaKTUKOW (MIPEeleeHTHBIM IPABOM),
YTO, B CBOIO OUEPE/Ib, MOKET OKA3aTh MOJIOKHUTEIBFHOE BIUSIHUE Ha Oy/IyIliee NPOrpecCHBHOE
pa3BUTHE U KOTUPHUKALIUIO MEKTyHAPOTHO-TIPaBOBBIX HOPM. Bee 310, a Takske paznuuus
BO MHEHHSIX B HAyYHBIX NCCIIEIOBAHUAX, OBIIN MOAPOOHO MPOaHATN3UPOBAHBI B CTAThHE.

KiroueBble cjioBa: BOOPYKEHHBIN KOH(DIMKT, IPaBO HA )KU3Hb, IPUMEHEHNE CHJIbI,
CMEPTOHOCHAS! CHJIa, MEYKTyHapOIHO-ITPaBOBbIE HOPMBI, HAIMOHAILHOE 3aKOHO/ATEINIBCTRO,
cyaeOHas MPaKTHKa, OTCTYILICHHE OT PaB YeoBeka, 3P (EKTUBHBIN KOHTPOIIb, KOMOATaHT,
mexkomOarant, OOH, EBpomneiickwii cy 1o mpaBaM 4esioBeKa.

Silahh ¢catisma sirasinda gii¢ kullanimi ve yasam hakkinin karsihikh
orantilihiginin saglanmasi: uluslararasi ve ulusal hukuki diizenlemelerin
karsilastirmah analizi

Gasimova Hajar Adil Gizi,
Valiyev Togrul Tofig oglu.

Yasam hakki, insan haklar1 ve temel 6zgiirliikler sisteminde benzersiz bir yere sahip
olan, ozellikle silahli ¢atigma ve savas sirasinda ve acil durumlarda bile devletin geri
cekilemeyecegi "¢ekirdek" veya "temel" roliinli oynayan az sayidaki 6znel olanaktan
biridir (Uluslararast Medeni ve Siyasi Haklar S6zlesmesi'nin 4. maddesi ve Avrupa
Insan Haklar1 ve Temel Ozgiirliiklerin Korunmasi1 Sozlesmesi'nin 15. maddesi, vb.).

Bu bakis agisiyla, insan haklarinin korunmasina yonelik evrensel ve bolgesel
uluslararas1 antlasma mekanizmalarinda (insan Haklar1 Evrensel Beyannamesi'nin 3.
maddesi, Medeni ve Siyasi Haklar Uluslararasi Sézlesmesi'nin 6. maddesi, Avrupa
Insan Haklar1 ve Temel Ozgiirliikler S6zlesmesi'nin 2. maddesi, Avrupa Birligi Temel
Haklar Sarti'nin 2. maddesi, Amerikan Insan Haklar1 Sézlesmesi'nin 4. maddesi, Arap
Insan Haklar1 Sarti'nin 5. maddesi, Afrika Insan ve Halk Haklari Sozlesmesi'nin 4.
maddesi, vb.) merkezi bir insan hakk1 olarak belirlenmistir.

Anahtar kelimeler: silahli ¢atisma, yasam hakki, giic kullanimi, 6limcil giig,
uluslararast hukuk, ulusal mevzuat, ictihat, insan haklarindan sapma, etkin kontrol,
savasc1, savascl olmayan, BM, Avrupa insan Haklar1 Mahkemesi.
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OLUNMADAN INSANLARIN LAYiQLI HOYAT
SOVIYYOSINDON DANISMAQMI? BU ABSURDDUR

Rahimova Mslokxanim Seyfulla qiz1,
BDU Hiiquq fakiiltasi Insan hiiquqlar
va Informasiya hiiququ UNESCO ka-
fedrasinin miiallimi.
melek.rahimovafff@gmail.com
https://orcid.org/0009-0009-3879-361X
+994 50 266 77 99

modoeni hiiquglar kimi ikinci nosil insan hii-
quglarina aid edilon tohsil hiiququ insanlarin
elm, tohsil, bilik alds etmasi va sosial carcj-
volordo 6z iradesini ifado edo bilmosinda
tozahiir edir vo insanlarin monavi vo madoni
hayatina, layigli hoyat saviyyasing, inkisafina,
insan hiiquglar1 va asas azadliglarina hdrmato

Insanin madani talobatlarinin odonilmasi va
camiyyatda nufuz sahibi olmasini sprtlondiron muhuin
huqugqlardan biri kimi tahsil hiiququ insanlarin elm,
tohsil, bilik alds etmasi va sosial corcivalords irads
ifadasinda tazahui edir. Bu hiiquq insanlarin monavi
va madani hayatina, layigli hayat saviyyasina, inkisafina,
insan huguqlart va asas azadliglarina hérmato yonalir,
digar huguqlarin hayata kecirilmasi istiqamatinda
avazsiz vasita rolunu oynayw:. Tohsil hiiququ beynalxalg
miiqavilalorda atrafli yer almagqla yanasi, regional
¢ar¢ivada da genis miiqavilo asasina malikdir. Magalada
miiallif tarafindan dncaki tadqiqat iglorinds genis arag-
drtlan layiqli hayat kompleks hiiququnun miihiim ele-
menti kimi bu dafs tohsil hiiququnun regional miiqavila
asasi tadqiq edilir. Miidllif regional qanunvericiliklari
miifassal tahlil etmakla barabar, ham da hamin regional
miigavilalorin farglondirici xiisusiyyatlorini miiayyon
edir.

yonalir, diger hiiquqlarin hoyata
kecjrilmasi istigamotindo avozsiz
vasito rolunu oynayir [1, s. 34].
Insanin comiyyotdo sosiallasmast,
miloyyan status oldo etmasi vo §ox-
siyyot olaraq formalasmasi ii¢iin
Odoanissiz, icbari, al¢atan va barabar
tohsilo ¢ix1s vacib sortlordon biri
hesab edilir. Biitiin universal va
beynalxalq sonadlor tohsil hiiqu-
qunu bu vo ya digor aspektlordon
tonzimloyarak bir-birlarini tamam-
lay1r, habels insan hiiquq ve azad-
liglar1, loyaqot, inkisaf, monovi
tokmillosmos va son naticads rifah
voziyyating yonalir [1, s. 40]. O,
homginin insanlarin 6z comiyyat-
lorinds semorali sokilds istirak,
millotlor, irqi vo dini qruplar ara-

Agar sozlar: layiqli hoyat hiiququ, tohsil
hiiququ, adekvat standartlar, regional
miigavilo, regional tonzimlomo, layiqli hoyat
soviyyasi, tahsil, tadris.

L. Giris

Insanin sosial mithitdo manovi talabatla-
rinin ifadasi vo comiyystds niifuz sahibi ol-
masini sprtlondiron miihiim hiiquqlardan biri

sinda anlagma, tolerantliq, siilh va dostlugun
tosviq edilmasi magsadi dasiyir [9]. Mohz
buna gore ds tohsil hiiququnun layiqli hoyat
hiiququnun bir elementi kimi “layiqli tohsil
hiiququ” termini ilo avozlonmosi moqsads-
miivafiq hesab edilir [1, s. 40]. Tohsil hiiququ
beynolxalq miigavilslorden basqa, regional
corgivads do genis miiqavilo osasina malik
olmagqgla biitiin regional miigavilolorde vo
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dovlotdaxili qanunvericiliklorde bu vo ya
digar aspektlorden olsa belo, demok olar ki,
eyni saviyyado taninir. Todqqiat isindo miiva-
fiq hiiququn regional asasin1 tohlil edorkon
ayri-ayri regionlar izro miivafiq sanadlarin
tohlil edilmasini vo onlar arasinda osasl
miiqayisalorin aparilmasint magsadomiivafiq
hesab edirik.

I1. Tohsil hiiququnun regional

¢arcivalorda taninmasi

A. Avroregionda tahsil hiiququnun nazori

asast.

Tohsil hiiququnu istor nozori, istorso do
tocriibi cohotdon genis totbiq edon osas re-
gionlardan biri Avropadir. Regionun tohsil-
alanlara toqdim etdiyi tohsil, karyera va dil
imkanlar1 bu fakti bir daha siibut edir. Bu
region ona daxil olan ayri-ayr1 6lkalarin toh-
sil sistemlorini birlogdiron vahid mokan kimi
hiiquqi tonzimlomoni hayata kegirir.

Insan Hiiquglarinin vo Osas Azadliglarin
Miidafissi haqqinda Avropa Konvensiyasina
©Olava Protokolun 2-ci maddasinds he¢ kimin
tohsil hiiququndan moahrum edils bilmazliyi
vo dovlatin tohsil vo todrislo bagl funksiya-
larinin icrast zamani valideynlorin dini vo
falsafi agidalarine uygun se¢im hiiququnun
taninmas1 miiddoealart yer alir [18].

Regionda 1996-c1 il tarixli Yenidon Is-
lonmis Avropa Sosial Xartiyasinin matninda
tohsil hiiququna dair miiddoalara olduqca
genis yer verilmisdir. Belo ki, sonadin birinci
hissasinda qeyd edilir ki, soxslorin gabiliyyat
vo maraqlari ¢ar¢ivasinds pess segimi, habelo
peso hazirhigr liclin miivafiq seraito malik
olmagq hiiququ vardir. Bu miiddoa peso sahibi
olmagq tigiin osas sort kimi insanlarin tohsil
hiiquglarmi miisyyan edir. Senadin 7-ci mad-
dasi usaq va ganclorin miidafis hiiququ g¢or-
¢ivasinds onlarin tohsil hiiquglarint miioyyan

edir. 10-cu maddodo iso peso tohsili, texniki
vo peso hazirligl, bu istigamoatdo somoralilik,
uzunmiiddetli igsizlerin yeniden hazirligi,
riisum vo 6daniglorin azaldilmasi vo ya logvi,
maddi yardim va s. faktorlar yer alir. 15-ci
maddado slillorin miistaqillik, sosial inteq-
rasiya vo comiyyatin hoyatinda istirak hiiququ
kimi tolimat, tohsil vo timumi peso hazirlig
ilo tomin edilmasi dovlatlorin vozifasi kimi
miioyyon olunur, 17-ci maddeds usaq vo
gonclarin sosial, hiiquqi ve iqtisadi miidafia
hiiququ ¢or¢ivesinds tohsilo va tolimo calb
edilmasi, pulsuz ibtidai vo orta tohsil vermok,
habelo moktoblordo miintozom davamiyyati
tasviq kimi 6hdsliklor miisyyan olunur [14].
Omoke¢i Miqrantlarin Hiiquqi Statusuna
dair 1977-ci il tarixli Avropa Konvensiyasimin
14-cii maddesi ilo miivafiq qrup soxslorin
ozlori va ails lizvlerine timumi tohsil, peso
hazirligi, yenidenhazirlanma vo ali tohsil
hiiququ verilir, habelo qobul edon dovlstin
homin soxslora 6z dilinds todriso kdmoklik
gOstormasi, omak¢i miqrantlarin usaqlarina
ddvlatin votondaslart ils eyni imkanlarin ve-
rilmasi, is¢ilorin avvalki nailiyyatlori, habelo
monso dovlotindo oldo etdiklori diplomlar
va pesa ixtisaslari ikitorafli va goxtarafli sa-
ziglorde miioyyon edilmis qaydalara uygun
olaraq taninmast miiddoealar1 yer alir [13].
Regional va Azliglarin Dillori iizro 1992-
ci il Avropa Xartiyasinin 8-ci maddosi do
tohsil hilququnu tonzimloayir. Belo ki, Xarti-
yanin taraflori ticiin miivafiq dillerin istifads
olundugu orazi daxilinds bu dillorin har bi-
rinin vaziyyeatine uygun vo ddvlatin rosmi
dilinin tadrisine xoalal gatirmadon maktobo-
godor, ibtidai, orta, peso vo ali tohsilini mii-
vafiq azliglarin dilindo tomin etmok, habelo
bu todbirlori an azi ailolorinin xahis etdiyi
va say1 kifayat godar hesab edilon sagirdlora
totbiq etmok miiddoalart yer alir [12].
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Milli Azlhiglarin Miidafiasi iizra 1995-ci
il tarixli Avropa Suras1 Cor¢ivo Konvensi-
yasinin 12-ci maddosine goro, Toraflor milli
azliglarimin modaniyyati, tarixi, dili va dini
haqqinda biliklorini artirmaq mogsadils tohsil
va tadqiqat sahalarinda tadbirler goriir, inter
alia, miallim hazirlig1 vo dorsliklora ¢ixis
tictin adekvat imkanlar tomin edirlor. 13-cii
maddads iso Konvensiyanin Toraflori 6z
tohsil sistemlori ¢orgivasindo milli azliglarin
tohsil vo tolim miiessisolori yaratmaq va
idara etmok hiiququnu tantyirlar. Konvensi-
yanin 14-cli maddessindo dovlet dilinin 6y-
ronilmasino vo todrisino xolal gotirmodon
milli azliglarin 6z azliq dilini 6yronmok vo
bu dildos tolim almagq ticiin adekvat imkanlarin
yaradilmasi sahasindo Taraflorin 6hdoaliklari
yer alir [15].

Avropa regionunda ali tohsilo aid ixti-
saslarin taninmasi haqqinda 1997-ci il tarixli
11 bdélmodon ibarat olan Konvensiyanin
Preambulasinda Teroflor tohsil hiiququnun
insan hiiququ oldugunu qgoabul edorok onu
ford vo comiyyaet li¢iin modani vo elmi sorvat
manbayi hesab edir, ali tohsilin siilh, qarsiligh
anlasma va tolerantligin togviqgindo, xalqglar
vo millotlor arasinda qarsiligli etimadin ya-
radilmasinda miihiim rol oynadigini goabul
edirlor. Homginin sonaddos ali tohsil sahasi
ilo bagli anlayislar, bu istiqgamoatde Hakimiyyot
orqganlariin salahiyyatlori, kvalifikasiyalarin
giymatlondirilmasi ils bagli asas prinsipler,
Ali tohsil almaq imkan1 veran ixtisaslarin
vo tohsil miiddstlorinin taninmasi, qagqin
vo macburi kogkiinlorin sahib olduglart ix-
tisaslarin taninmasi, habelo ali tohsil miios-
sisolorinin, proqramlarinin qiymatlondirilmasi
vo taninma mosalalorino dair molumat, icra
mexanizmlori vo s. miiddealar genis tohlil
edilir [11]. Avropa Birliyi Osas Hiiquqlar
Xartiyasinin 13-cli maddesinds akademik

azadliga hormat edilmasinin vacibliyi vur-
gulanir, 14-cii maddodo pulsuz icbari tohsil
do daxil olmagqla hor kasin peso vo davamli
tohsil almaq hiiququ taninir, valideynlarin
ovladlar ii¢iin 6z dini, falsafi vo pedaqoji
aqidoalorine uygun tohsil va todris segmok
azadlig1 miioyyon olunur. 21-ci maddads iso
tohsilds ayr1 segkiliyin qadagan oldugu vur-
gulanir [10]. Miivafiq sonadlordon basqa,
regionda Universitetlors Qabul {igiin Dip-
lomlarin Ekvivalentliyi iizra 1953-cii il Av-
ropa Konvensiyasi vo onun 1964-cii il tarixli
49 sayli Protokolu, Universitet tohsili miid-
dotlorinin boraborliyi haqqinda 1956-c1 il
Avropa Konvensiyasi, Universitet Kvalifi-
kasiyalarinin Akademik Taninmasi iizro
1959-cu il Avropa Konvensiyasi, Avropa
Regionuna aid olan dovlstlords ali tohsilla
bagli tohsillorin, diplomlarin vo dsracalorin
tanmmast haqqinda 1979-cu il Konvensiyasi,
Universitet tohsili miiddstlorinin imumi ek-
vivalentliyi haqqinda 1990-c1 il Avropa Kon-
vensiyasi, YUNESKO c¢or¢ivasinds qobul
edilmis vo Avropada akademik taninmani
gismon ohato edon Araliq donizi ilo homsarhod
Orob vo Avropa Dovlotlorindo ali tohsildo
tohsilin, diplomlarin va doracalarin taninmasi
haqqinda 1976-c1 il Beynalxalq Konvensiya,
Araliq donizi ilo homsoarhod arab vo Avropa
dovlatlorinds ali tohsilin, diplomlarin vo des-
rocalorin taninmasi haqqinda 1976-c1 il Bey-
nalxalq Konvensiyasi va s. sonadlor do qabul
olunmusdur.

Sadalanan regional miigavilslorden basqa,
Avropa Surasi torafindon lizv dovletlorda
tohsil hiiququnun tonzimlonmasi mogsadilo
yumsaq hiiquq normalarina aid edilon Tov-
siyolor do gobul edilmisdir. Bu aktlar sirasinda
2012-ci il tarixli Keyfiyyatli tohsilin tomin
edilmasino dair Tvsiya, 2000-ci il tarixli
Avropada qarag1 usaqlarinin tohsili tizro T6v-
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siy9, 2009-cu il tarixli Avropada qaragilarin
vo soyahoatcilorin tohsili tizro Tovsiya, 2007-
ci il tarixli Ali tohsil vo tadqiqat {igiin ictimai
mosuliyyoto dair tdvsiyo, 2007-ci il tarixli
Tohsildo gender meynstrimingina dair Tov-
siy9, 2010-cu il tarixli Demokratik Voton-
dasliq vo Insan Hiiquglari iizro Tohsil {izra
Avropa Surasinin Xartiyasina dair Tovsiya
va s.-lorini qeyd edo bilorik.

B. Amerika regionunda tahsil hiiququ-

nun nazari asasi.

Bu regionda da tohsil hiiququ miisyyen
aktlar vasitosils tonzimlonir. Amerika Dov-
latlari Taskilatinin 1967-ci il tarixli Nizam-
namaosinin 49-cu maddoasinin toloblorino goro,
Uzv dovletlor milli ganunvericiliklorins mii-
vafiq olaraq tohsil hiiququnun somarali hoyata
kegirilmoasini tomin etmak ti¢lin allorindon
goloni edirlor, hamginin moktab yasindaki
usaqlar tigiin tohsil macburidir vo bu dévlot
torafindon tomin edildikds ddonissizdir, orta
vo ali tohsil sosial tokmillosdirmo magsadi
ilo hamu {i¢iin ol¢atan olmali vo genislondi-
rilmalidir. Nizamnamaonin 50-ci maddesindo
iso savadsizligin garsisinin alinmast magsadilo
tohsil vo bu istigamotdo informasiya vasito-
lorinin istifadesinin tosviqi istiqgamatinda
dovlatlor ticlin 6hdaliklor miioyyon olunur
[7].

Insan Hiiquglar1 iizro Amerika Konven-
siyasina 1988-ci il tarixli ©lavs San Salvador
Protokolunun 13-cii maddosi do tohsil hiiququ
adlanaraq regionda miivafiq sahoni tonzim-
layir. Maddenin talablorinds har kasin tohsil
hiiququnun olmast ilo barabar, insan soxsiy-
yatinin va insan loyaqgatinin hartarafli inki-
safina yonoldiyi vo insan hiiquglarina, ideoloji
pliiralizma, asas azadliglara, adalots va siilha
hormati giiclondirdiyi da geyd olunur. Habels,
maddonin mazmununda tohsil hiiququ layiqli

movcudluga nail olmagin baslica sorti hesab
edilir ki, burada da, tobii ki, sohbat layiqli
hoyat hiiququndan gedir. Homginin tohsilin
icbari, al¢atan, 6donissiz olmasi, valideynlorin
usaqlarina verilacak tohsil ndviinii segmokda
istiinliik hiiquglart miiayyan olunur. 13-cii
maddo iso Hor bir ugagin on azi ibtidai si-
nifds pulsuz va icbari tohsil almasi va tohsil
sisteminin daha yiiksak pilloloerinds tohsilini
davam etdirmesine dair miiddesalar yer alir
[2].

Regionda tohsil hiiququnu tonzimloyon
digar bir sanad kimi 2001-ci il tarixli Ame-
rikalararasi1 Demokratik Xartiyanin 16-c1
maddesinda tohsil demokratik tosisatlarin
giiclondirilmasi, insan potensialinin inkisafi,
yoxsullugun azaldilmasi, xalqlar arasinda
anlagmanin tosviqinin asas sorti hesab edilir,
tohsilin qizlar, qadinlar, kond sakinlori vo
azliglar da daxil olmagqla har koso sl¢atanli-
ginin asas magsadlorden biri oldugu vurgu-
lanir [16].

C. Afrikada tahsil hiiququnun nazari

asast.

Afrika regionunda tohsil hiiququnun asas
tosbitina Insan Hiiquqlar1 {izro 1981-ci il
Afrika Xartiyasinin 17 vo 25 maddoslorinda
rast golirik. 17-ci maddoys gora, hor bir
soxsin tohsil almaq hiiququ tanimir, 25-ci
maddads iso Xartiyanin istirakcist olan dov-
latlor {igiin todris va tohsil sahasinds dhdoliklor
miioyyan olunur [3].

Regionda qiivvads olan Usaq Hiiquqlar
vo Rifahi tizra 1990-c1 il Afrika Xartiyasinin
Tohsil adlanan 11-ci maddesinin birinci ban-
dindo hor bir usagin tohsil almaq hiiququ
miloyyan olunur, 2-ci bandds iso ugagin toh-
silinin onun goxsiyystinin, istedadinin, aqli
vo fiziki qabiliyyatlorinin tam potensiali da-
xilinds togviqina, beynalxalq vo regional so-

@Naqliyyat hiququ



2026

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

39

nadlors miivafiq insan hiiquqlarina vo osas
azadliglarima hormatin giiclondirilmasina,
oxlaqinin, ononovi doyorlorinin vo modoe-
niyyatlorinin qorunmasi va giiclandirilmasina,
tolerantliq, dialoq, qarsiliglt hormat va dostluq
anlayisi ruhunda azad comiyyatds mosuliy-
yatli hoyata hazirlanmasina, otraf miihito vo
tobii ehtiyatlara hormaotin inkisafina, usagin
ilkin tibbi yardim haqqinda anlayisinin tos-
vigine vo s. yonoaldilmoli oldugu miioyyon
olunur, 3-cii bandds dovlatlorin bu sahads
vazifslori sadalanir. Miivafiq maddenin 5-ci
bandinds iss istirak¢isi dovlatlorin maktaba
va ya valideyn intizamina moruz qalan usaga
bu Xartiyaya uygun olaraq, insanporvorliklo
vo usagin xas loyaqgotino hormotlo yanasil-
masini tomin etmak li¢iin biitiin lazimi tod-
birlori gérmays borclu oldugu gostorilir. 7-
ci bandin mozmununda tohsilini basa vurmaz-
dan avval hamils qalan usaqlarin hiiquqlart
va fordi imkanlart asasinda tohsillorini davam
etdirmolorini tomin etmoak {igiin biitiin lazimi
todbirlor sadalanir [4].

Afrikada qadinlarin hiiquglart vo insan
hiiquqlarina dair Afrika Xartiyasina 2003-
cii 1l tarixli ©lave Protokolun 12-ci maddasi
gadinlara gars1 ayri-se¢kiliyin biitlin forma-
larinin aradan qaldirmasi, tohsil ve telim sa-
hasinds borabar imkanlar va ¢ixislarin to-
minati, baraborsizliyin aradan qaldirilmasi,
qadinlar, xiisusilo qiz usaqlarmin her ciir
zorakiligdan, o ciimlodon moktoblordo vo
digor tohsil miiossisalorinds cinsi qisnama-
lardan qorumasi vo bu ciir harakatlori tors-
donlors garsi sanksiyalar, zorakiliga va cinsi
qisnamalara moruz qalan qadinlarin moslohot
vo reabilitasiya xidmatlorine ¢ixis1, gender
hassasligl, qadinlar arasinda savadliligin tob-
ligi, elm vo texnologiya sahslorindo qadinlar
ticiin tohsil va talimin tosviqi, qizlarin mok-
toblors vo digar tohsil milassisalarine gobulu

vo saxlanmasi, moktobi vaxtindan ovval tork
edon gadinlar ti¢lin programlarin toskili vo
s. miiddoalar genis yer alir [17].

2006-c1 il tarixli Afrika Gonclor Xartiya-
sinin 13-cii maddasi da har bir gancin key-
fiyyatli tohsil hilququnun tantyir va bu isti-
gamatda genis miiddoalari 6ziinds oks etdirir.
Xartiyanin 20-ci maddosi iso Istirakc1 dév-
lotlor ti¢iin oxlaq vo anonovi doyarlari tosviq
etmak vo gorumaq magsadils ganclarin tohsil
almas1 vo islomosini destokloyir, iqtisadi,
sosial, siyasi vo modoni inkisafi stirotlondir-
moak vasitosi kimi biitiin tohsil formalarinda
Afrika dillorindo todrisin totbiqi vo inten-
sivlasdirilmosi mogsodilo dovlatlor {igiin vo-
zifolor miioyyon edir [6].

Afrikada Macburi Kockiinlarin Miidafiasi
vo Yardimi iizro 2009-cu il Afrika Ittifaq
Kampala Konvensiyasinin 9-cu maddasinin
2-ci bandinin b yarimbandindas tohsil hiiququ
da daxil olmaqla Macburi kogkiinlars qida,
su, siginacagq, tibbi xidmot vo digar sohiyya
xidmeotlori, kanalizasiya, tohsil vo hor hansi
digar zoruri sosial xidmatlor daxil olmaqla,
adekvat humanitar yardimi miimkiin qador
vo miimkiin qodor on az gecikdirmoklo tomin
etmok vo lazim goldikdo, belo yardimi yerli
vo gobul edon icmalara ¢atdirmaq vozifosi
milayyan olunmusdur [5].

D. Asiyada tahsil hiiququnun nazori

asast.

Asiya regionunda Conub-Sorqi Asiya Ol-
kolori Assosiasiyasi torafinden 2012-ci ilde
gobul edilmis ASEAN Insan Hiiquqlari Bo-
yannamasinin 27-ci maddasinds usaqlar vo
gonclarin tahsiline mane ola bilacok islorde
islodonlorin gqanunla cozalandirilmasi, 31-ci
maddada isa har hasin tohsil hiiququ, ibtidai
tohsilin icbari, 6donissiz va al¢atan olmasi,
tohsilin insan soxsiyyetinin tam inkigafina
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vo onun loyaqatini hiss etmasine yonaldil-
mosing dair miiddoalar yer alir [9].

E. Orab olkalori carcivasinda tahsil
hiiququnun nazori asasi

Bu regionda tohsil hiiququ insan Hiiquglart
tizro 2004-cii il Orob Xartiyasinin 40 vo 41-
ci maddolari ilo tonzimlonir. Belo ki, 40-c1
maddanin 4-cii bandinda alil soxslarin tohsil
hiiquglart miioyyon olunur, 41-ci maddodo
savadsizligin aradan qaldirilmasi dovlstin
maocburi vozifosi kimi miioyyon olunaraq
tohsil almaq har kasin hiiququ kimi boyan
olunur, ibtidai vo osas soviyyalordo 6donissiz,
macburi, algatanligi, gender hassasligl, insan
hiiquqlar1 vo asas azadliglar prinsiplorini
formal va geyri-rosmi tohsil kurikulumlarina,
tohsil vo tolim proqramlarina daxil edilmasi,
yaslilarm tohsili tizro milli planlar hazirlan-
mast Istirakc1 dovlotlorin osas vozifasi kimi
miioyyan olunur [8].

III. Natica

Todgigat boyu apardigimiz tohlillor bizo
asagidaki naticoloro golmok barado osaslh
soboblor todqim edir:

— ayri-ayri regionlarda tohsil hiiququnun
taninmasi miixtolif normativ aktlar soviyyo-
sindo hoyata kegirilso belo, onlarin hamist
vahid mogsodo — insanlarin rifah halinin
yiiksaldilmasi magsadine xidmat edir va toh-
sil bu rifahin baslica elementlorindon hesab
olunur;

— biitiin regionlarda ganunverici tohsilin
Odonissiz, macburi, al¢atan, barabar olmasini
on baslica prioritet kimi miioyyon edorok
region dovlatleri ticiin bu istigamatdo mithiim
Ohdoliklar formalasdirir;

— Avropa regionunda borabarlik, sl¢atanliq,
macburilik vo s. prinsiplorlo paralel tohsilin
tolerant olmasina 6nam verilir, valideynlorin
0z din, dil, monso, diinya goriis vo s. faktorlara

asason Ovladlari {i¢iin tohsil nvii ve formasi
secmokdas tstlinliik hiiququ taninir;

— Afrika regionunda tohsil Afrika dov-
lotlorinin berabarliyine yonalmis asas me-
yarlardan biri hesab edilir, qadinlarin tohsil
hiiquqlar1 vo gender hassasligi xiisusilo vur-
gulanir.
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I U A

CAN WE TALK ABOUT A DECENT STANDARD OF LIVING
FOR PEOPLE WITHOUT ADEQUATE PROVISION OF THE RIGHT
TO EDUCATION IN THE REGIONS? THIS IS ABSURD

Rahimova Melekkhanim Seyfulla gizi

The right to education, as one of the crucial rights that determine the satisfaction of
human cultural needs and influence in society, is manifested in people's acquisition of
science, education, knowledge and expression of will in social frameworks. This right is
aimed at respecting the spiritual and cultural life of people, a decent standard of living,
their development, respect for human rights and fundamental freedoms, and plays the role
of an indispensable tool for the implementation of other rights. The right to education, in
addition to being included in detail in international treaties, also has a broad treaty basis in
the regional framework. The article examines the regional treaty basis of the right to
education as an essential element of the complex right to a decent life, which has been
widely studied by the author in previous research works. The author, while analyzing
regional legislation in detail, also identifies the distinctive features of these regional
treaties.

Keywords: right to a decent life, right to education, adequate standards, regional
agreement, regional regulation, decent standard of living, education, teaching.
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MOZKHO JIU TOBOPUTH O JIOCTOMHOM YPOBHE KU3HU
JIOAEU BE3 TOCTATOYHOI'O OBECIIEYEHMU S ITPABA
HA OBPA3OBAHHME B PETHOHAX? 9TO ABCYPJ

ParumoBa Menekxanbim Celidysiiia KbI3bl

ITpaBo Ha 0Opa3oBaHME KaK OJJHO U3 BAYKHBIX MPaB, 00ECIEUNBAIOIIEE YIOBICTBOPECHHUE -
KyJBTYpPHBIX TIOTPEOHOCTEH YeJoBEeKa M ero BIMSHUE B OOIIECTBE, MPOSBISACTCS B NpHU-
oOpeTeHnH JIOAbMHU 3HAHWW, 0Opa3oBaHUS, 3HAHUW, BOJCH3bSBICHUU B COLIMATBHBIX |
pamkax. DTo MpaBO HAMPABICHO HAa AYXOBHYIO U KyJIbTYPHYIO KU3Hb JIIONEH, JOCTOWHBINA |
YPOBEHb KU3HU, Pa3BUTHE, COOIIOICHHUE NIPaB YeJIOBEKa M OCHOBHBIX CBOOOJ U MI'PAeT He- ;
3aMEHUMYIO POJIb B pealin3allui Ipyrux npas. [IpaBo Ha oOpazoBaHue, TOMHMO TOTO, YTO |
MOAPOOHO MPOMUCAHO B MEXKIIYHAPOIHBIX JI0TOBOPaX, TAKXKe UMEET IIUPOKYIO JOTOBOPHYIO |
OCHOBY B PErMOHaJIbHOM IUIaHE. B craTbhe paccMmarpuBaeTcsi peruoHalbHas JOIOBOpHAs |
OCHOBA ITpaBa Ha 00pa30BaHUE KaK BAYKHOTO AIEMEHTa KOMIUIEKCHOTO MpaBa Ha TOCTOHHYIO |
JKH3HB, KOTOPOE MOAPOOHO N3ydalloCh aBTOPOM B MPEBIAYIINX HCCICTOBAHUIX. ABTOp HE |
TOJBKO JACT TONPOOHBIN aHa N3 PETHOHAIBHOTO 3aKOHOAATEIHCTBA, HO W BBIABISACT OT- |
JUYUTENbHBIC YePThI TAHHBIX PETHOHATBHBIX COTTIAIICHHH. i

Ku1i04eBble ¢/10Ba: PaBo Ha AOCTOIMHYIO XKU3Hb, IPABO HA 00PAa30BaHNE, a1CKBATHBIC |
CTAaH/AAPTHI, PETHOHATIBHOE COIVIAIICHUE, PETHOHAIBHOE PEryIHPOBAHUE, NOCTOHHBIN |
YpPOBEHb KU3HU, 0Opa3oBaHue, 00yyeHue.

Bolgelerde yeterli egitim hakki saglanmadan insanlarin hak ettikleri
yasam standardindan bahsetmek sacma midir? Bu sacmadir

Rahimova Melekkhanim Seyfulla gizi

Insanin kiiltiirel ihtiyaglarmin karsilanmasimi ve toplumdaki etkisini saglayan énemli .
haklardan biri olan egitim hakki, insanlarm bilim, egitim, bilgi edinme ve sosyal ¢cercevelerde :
iradelerini ifade etme bigiminde kendini gosterir. Bu hak, insanlarin manevi ve kiiltiirel ;
yasamini, insanca bir yagam standardini, gelisimini, insan haklarina ve temel 6zgiirliiklere ;
saygiy1 hedeflemektedir ve diger haklarin uygulanmasinda vazgecilmez bir ara¢ roliinii |
oynamaktadir. Uluslararasi antlagmalarda ayrintili olarak yer almasinin yani sira, egitim ;
hakki bolgesel ¢ergevede de genis bir sézlesmesel temele sahiptir. Bu makale, yazarin
Onceki aragtirma c¢aligmalarinda genis bir sekilde inceledigi, insanca yasam hakkinin
karmasik yapisinin 6nemli bir unsuru olan egitim hakkinin bolgesel sozlesmesel temelini |
incelemektedir. Yazar, bolgesel mevzuati ayrintili olarak analiz ederken, bu bdlgesel |
anlagmalarin ayirt edici 6zelliklerini de belirlemistir. i

Anahtar kelimeler: insana yakisir bir yasam hakki, egitim hakki, yeterli standartlar,
bolgesel anlagsma, bolgesel diizenleme, insana yakisir yasam standardi, egitim, 6gretim.
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DOVLOT IDAROCILIYI SISTEMINDO ELEKTRON
PLATFORMALARIN TOTBIiQi: HUQUQI ASPEKTLOR

Haciyev Habib Bohruz oglu,
hiiquq iizrs falsafs doktoru.
e-mail: h.hajiyev@hotmail.com

Innovativ texnologiyalarin inkisafi va transformasiyast,
digor faaliyyat sahalori kimi, doviat idaragiliyini takmil-
lasdirir, vatandaslarla déviot qurumlart arasinda yeni
tinsiyyat formalariminin sintezini yaraduw. Tasadiifi deyil
ki, son illords elektron idaraetmo, elektron hokumot va s.
bu kimi moévzular iizro elmi tadqigatlarin sayt kifayat
qadar artmusdir. Magalada doviat idaraciliyi faaliyyatindo
elektron platformalarin tatbiqi xiisusiyyatlori miiayyon
edilir, miivafiq qararlarin qabulu zamani elektron plat-
formalarin tatbiqi sortlori arasdrilir. Qeyd olunur ki,
elektron texnologiyalarin tatbiqi comiyyatds sosial-iqgti-
sadi va madoni dayisikliklora gotirib ¢ixaran, vatandaslarla
dovlat organlart arasinda yeni qarsiliqh alags formatlarim

Miiasir hoyatda elektron platformalar ye-
ni miinasibatlor sisteminin yaranmasina vasilo
oldugundan vo hatta onanovi slagalar sistemini

doyisdirs bildiyinden doévlot ida-
rociliyi sferasi da bu tosirlordon
konarda qalmir. Hor hansi bir
proses kimi, xarici miihitin get-
dikco doyiskon oldugu bir so-
raitds, dovlot idaragiliyi prosesi
do dovriin cagirislarina uygun
olan dayisikliklora meruz qalir.
Lakin bu miinasibotlor sferasinda
onun totbiqi xiisusi yanagma tolob
edir, ¢iinki dovloat idaragiliyi elo
bir foaliyyat zonasidir ki, burada

yvaradan dinamik sistema asaslanmalidir.

Acgar sozlar: e-idaroetmo, elektron ho-
kumat, dovlat idaragiliyi, onlayn xidmatlar,
elektron platformalar, texnoloji hallar.

aqomsal eraya kecid dovriinds infor-
asiya texnologiyalari biitiin saholoro
0z tosirini gostorir. Bu saholordon biri kimi
dovlat idaragiliyinin hoyata kegirilmosindo
elektron platformalarin totbiqi ¢ixis edir.
Qloballasan vahid informasiya comiyyatinin
yaranmasi prosesinin baglangicini qoyan,
informasiya vo kommunikasiya texnologi-
yalar1 osri kimi taninan XXI osrds vatondag-
momur miinasibatlori yeni morhalays godom
goymusdur. ©nanavi idarsetmonin yaranmis
tolobatlara cavab vermomasi yeni dovlot ida-
rogiliyinin (“elektron dovlat”, “elektron ho-
kumot” vo s. bu kimi layiholor) yaranmasini
labiid etmisdir (2).

eksperiment magsadli layiho va
programlarm hayata kegirilmasino
xeyli doracado hassas yanasilmasi tolab ol-
unur.

Belo soraitdo dovlot idaroetmo organlarina,
xiisuson, ali dovlst hakimiyyati orqanlarina
yiiksok doracads ¢eviklik, hossasliq, vaziyyati
tonzimlomak va sabitlosdirmak kimi bacari-
gin1 niimayis etdire bilmok zorurati yaranir.
Biirokratiklosmo, hakimiyyotin morkozlos-
dirilmssi, ciddi iyerarxiya sisteminin mov-
cudlugu il xarakterizo olunan dévlat idara-
ciliyi Uigiin belo bir goraitdo miinasibatlorin
tonzimlonmasinmin Gisul va vasitalorin ye-
nilondirilmasi, o climlodon mogsad va vazi-
folorinin manevr edilmasi vo ya vaziyyoto
uygunlasdirilmasi he¢ do asan olmur. Vo-
tondaslar asaslandirilmis gorarlar gabul etmok
liclin internet resurslarinda molumatlarin ax-
tarilmasi sahasindo daha genis imkanlar aldo
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edirlor. Bununla yanast, elektron platforma-
larin dovlat idaragiliyi miinasibatlorine totbiq
olunmasi dovlot nozaratinin artmasi, roqomsal
dovlat xidmatlorine qeyri-barabar ¢ixis, is-
tifadogilor arasinda rogomsal savadliligin ol-
mamasi kimi monfi naticalori do dogura bi-
lir.

Qeyd edilon situasiyalar dovlat funksi-
yalarmin hayata kegirilmasi prosesindo layiha
osasl idaraetmonin totbigins ehtiyac yaradir.
Sosial-igtisadi va ictimai-siyasi transformasiya
sferasinda texnoloji doyisikliklora vo miiasir
dovr gagiriglarina asaslanan dovlst idaraetma
sisteminin doyisikliyi miivafiq mexanizmlorin
tokmillogdirilmesine vo idarsetma somaro-
liliyinin artirilmasina yonaslir. Dayisikliklorin
prioritet istigamotlori iso dovlat idarsetmo
mexanizmlorinin elektronlagdirilmasi, ida-
roetmo qorarlarinin gabulu prosesinin avto-
matlasdirilmasi, innovativ molumatlarin idara
edilmasi modellorinin hazirlanmasi va tatbiqi,
dovlat qullugu il votondas comiyyati arasinda
qarsiligh samoarali olago sisteminin yaradil-
masi, molumatlarin toplanmasi, emali vo
saxlanmasina asaslanan dovlst orqanlari foa-
liyyatinin inkisaf etdirilmasi va s. sayilir.

Molum oldugu kimi, elektron idarosetmoa
informasiya comiyyatinin inkisafindan térayon
alot sayilir vo onun hoyata kegirilmasi agiq
vo soffaf dovlot idaragiliyi tominatinda mii-
hiim rola malikdir. Dovlot idaragiliyindo
aciqliq, soffafliq, diiriistliik vo bu kimi digor
meyarlar hiiquqi vo demokratik 6lko, votondas
comiyyati quruculugunda osas gostaricilor
say1lir. Digor torafdon, elektron idaraetmanin
hoyata kegirilmasi zorurati tokco informasiya
vo telekommunikasiya texnologiyalarinin
inkisafi ilo bagl olmayib, hom do dovlatin
0z votondasglar1 ilo daha yaxin vo birbasa
tinsiyyat qurmagq zaruratindon irali galir. Bu

magsade nail olmaq ticiin dovlst idaragiliyindo
elektron platformalarin, habelo rogomsal
transformasiya proseslorinin mahiyyatinin
aydinlagdirilmasi, bu prosesloro tosir edon
amillorin miisyyon edilmasi lazimdir. Yeni
texnologiyalar ictimaiyyatlo dovlot qurumlari
arasinda somoroli kommunikasiyalarin qu-
rulmasi aloti olaraq dovlet idaragiliyi foa-
liyyatinds gorarlarin qabulu mexanizmlarine
foal gokilds inteqrasiya olunur. Elektron plat-
formalar miixtalif miinasibatlorin halli zamani
ictimai hoyatin forqli saholorinds qarsiliqh
olaqo sisteminin yaradilmasina imkan verir.
Bu platformalar miibadilo proseslorini sii-
rotlondirir, naticalarin monitoringinin va qiy-
matlondirilmasinin aparilmasina komok edir
vo soffaf xidmatlor gostorilmasi sistemini
yaradir.

Bu magsadlo dovlat idaraetms sistemindo
elektron texnoloji hollorin totbiqi perspek-
tivlorinin, gerarlarin gabulu zamani raqomsal
platformalarin totbiqi xtisusiyyatlorinin, dov-
lat idaragiliyinin rogomsallasdirilmasina ¢o-
kilon xarclorin effektivliyinin miisyyon edil-
moasi, 0lkenin maliyys foaliyyatinin sosial
tosirlorlo miiqayiso edilmasi, rogomsal ho-
kumoat miihitinin inkisafinin siirstlondiril-
masing tohfs veracok tdvsiyalorin hazirlan-
masi, bu konteksds roqomsal platformalarin
is xuisusiyyatlorinin, dovlot idaroetms siste-
minin roqomsal transformasiyasinin {istiin
vo manfi cohatlorinin vo prosess tosir edon
amillorin dyronilmasi zaruri sayilir. Elektron
platformalarin totbiqi, transformativ doyi-
sikliklar, siibhasiz, onlayn xidmatlorin mig-
yasinin genislondirilmasi {igiin yeni struk-
turlagdirmanin yaradilmasini zoruri edir va
bununla da dovlet idaragiliyinin toskilati
strukturlarma 6z tosirini gosterir. Bu konteksdo
dovlat idaragiliyi sisteminds bas veran do-
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yisikliklor, ilk novbado, biirokratik yiikiin
azalmasi ilo naticolonir.

Dovlat idarsetma sistemindo elektron
platformalarin totbiqi ilo bagli bas veran
morhoalali doyisikliklor hakimiyyat orqanlari
ilo votondaslar arasinda miinasibotlorin qar-
siliglt slage formatini doyisir. Ragemsal plat-
formalar vatondaslara sorgu vermoak, onlarin
roy ve fikirlorini 6yronmok, miizakiralordo,
gerarlarin gobulunda istirak etmok, dovlot
xidmeotlori ilo bagli royleri bildirmak imkani
veron kommunikasiya kanali kimi xidmot
edir. Malumatlarin dovlst (hokumat) saytla-
rinda, portallarinda, o ciimladon elektron
platformalarda dorc edilmasi votondaslara
maariflonmok, dovlst idaragiliyi lizro qorar-
larin gobul edilmosinds istirak etmoak, bu
proseslarin saciyyavi xiisusiyyastlorini daha
yaxs1 basa diismok imkanini verir. Dovlot
idaragiliyi iizro omoliyyatlarda soffafligin
artirtlmasi hom onlayn, ham dos oflayn format-
larda idarsetms gorarlarinin gobulunun ef-
fektivliyins 6z tohfosini verir. Bununla belo,
miasir dovrds diinyanin hotta inkisaf etmis
Olkolorinds votondaslarin onlayn xidmatlora
barabar ¢ixisinin tomin edilmasi sahasinda
bir sira prpblemlor holl olunmamis qalir.
Bundan basqa, bu totbiglor zaman1 dovlot
qurumlarina kommunikasiya kanallar1 vasi-
tosile daxil olan vatondas roylorine operativ
reaksiyanin verilmasi ilo bagli miioyyon
cotinliklorin oldugunu qeyd etmik lazimdir.

Elektron idaraetms - sanadlar, votondas-
larin miiracistlori, arayislar, lisenziyalar vo
fiziki goxsin foaliyystini leqallasdiran digor
mioyyan aktlarla isin avtomatlasdiriimasidir.
Elektron idarsetms anlayisinin istifadssi za-
mani “elektron hokumat” anlayisina da tez-
tez miiraciot olunur. Yeri golmiskon, “elektron
hokumsat” termininin 6zii ilk dofo Birlogmis

Statlarda, 1990-c1 illorin sonlarinda, Milli
Elm Fondu terafindon qabaqcil texnologiyalar-
dan istifads programi g¢argivesinds istifado
edilmisdir. ABS-da informasiya texnologi-
yalarindan istifade edilmokls dovlot xidmat-
lorinin idars edilmesi vo toqdim olunmasi
islorinin tokmillosdirilmasi mogsadi ils 2002-
ci ildo Elektron Hokumat Akti qobul edil-
misdir.

Hazirda bu mexanizm diinyanin inkisaf
etmis Olkolorinds ugurla totbiq olunur. “Elek-
tron hokumat” texnologiyalarindan istifade
etmays gora Conubi Koreya, Sinqapur, ABS,
Boyiik Britaniya, Danimarka lider olkalor
siyahisindadir. Homin 6lkslor idarsetmoni
internet izorindon hayata kegirmokls bu sa-
hads qisa vaxtda boyiik inkisaf aldo ediblor.
Bu ugurlu beynoslxalq tocriibo Azarbaycana
da gotirilib. Azerbaycan MDB mokaninda
"elektron hokumaot" layihosino start veron
ilk 6lkolordondir (1). Rusiya Federasiyasinda
bu termin ilk dafo 2000-ci ilds 6lke hoku-
matinin Aparati torafindon togkil olunmus
onlayn dovlet idaragiliyi konfransinda mii-
zakira edilmis vo 2008-ci ilds elektron ho-
kumat konsepsiyasinin gobulu ilo praktiki
tatbiqine baslanilmigdir (5).

“Elektron hokumat” anlayisi ilo bagh
konsensus yoxdur. Bu, ilk ndvbadas, “elektron
hokumat” termininin miixtalif 6lkslorde va
miixtalif normativ aktlarda forqli mezmunda
tosbit olunmasi ils slagodardir. Lakin aydindir
ki, elektron hokumat - dovlot orqanlarinin
votondaslara vo biznes qurumlarina informa-
siya-kommunikasiya texnologiyalarindan is-
tifado etmoklo xidmat gostormosidir. Baslica
maqsad dovlst organlariin foaliyyatinin so-
maraliliyinin artirilmasi, operativliyin yiik-
soldilmasi vo vatondaglarla, biznes qurumlari
ila, hamginin 6z aralarindaki miinasibatlarin
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daha asan, sads vo soffaf formada hoyata
kegirilmoasina nail olmaqdir (1).

“E-government” termininin torciimasinin
kifayot qodor ¢otin oldugunu gostoron miiol-
liflorin fikrincoa, “elektron hokumoat” homin
sOzlin torciimasinin miimkiin variantlarindan
yalniz biridir. “Government” s6zii “idaroet-
mo”, “internet idaroetmoasi”, “elektron ho-
kumot”, “rogomsal hékumaot”, “onlayn ho-
kumat”, “elektron dovlet aparat1”, “elektron
dovlst infrastrukturu”, “informasiya comiyyati
dovlati” va s. kimi do torciimo edilo bilir.
Buna gora do bir ¢ox alimlar “elektron ho-
kumat” va “elektron idaroetmo” anlayislarini
bir-biri ilo eynilosdirirlor (3).

Elektron hokumot konsepsiyasinin 6zii
bir-biri ilo olagali (ve eyni zamanda miistoqil)
iki layihoadon ibarotdir. Bunlar korporativ
sobokonin analoqu olan daxili hokumat infor-
masiya infrastrukturu va vatondaglar vo tos-
kilatlarla garsiligli alagodo olan xarici infor-
masiya infrastrukturudur. Idarsetmo qorar-
larinin gobulunu asanlagdiran elektron plat-
formalarin tatbiqinin spesifik xtisusiyyatlarinin
milayyan edilmasi iiclin metodlarin kombi-
nasiyasi Usulu totbiq edilir. Bu maqsadlo
is9, adoton, dovlat organlarinin statistik mo-
lumatlarindan, rosmi saytlardan vo roqomsal
platformalardan alinan molumatlardan, kon-
salting sirkatlorinin roylorindon vo sairodon
istifado edilir (4).

Elektron texnoloji hallorin totbiqi ilo idaro
olunan ddvlat idareetms sistemindaki dayi-
sikliklorin mozmunu vo xiisusiyyatlori, osas
etibar1 1lo, hokumot strukturlarinin formal
xilisusiyyatlorindon, iyerarxik saviyyoden
(morkozi, yerli), maraqli toroflorlo omok-
dasligin keyfiyyatindon, dovlot xidmaotlorinin
vo milli iqtisadi inkisafin optimallagdirilmasi

proseslarinden asilidir. Texnoloji hallor fordlar,
toskilatlar vo dovlot qurumlart arasinda mii-
nasibatlorin optimallagdirilmasina gatirib ¢i1-
xarir, comiyyatde movcud olan neqativ hal-
larin, o climladon korrupsiyanin, biirokratik
ongollorin vo saironin azalmasina xidmot
edir. Bu baximdan ragomsal transformasiyanin
sinergetik tasiri, elektron platformalarin dov-
lot idaroetmo sistemino totbiqi dovlat qu-
rumlarmin foaliyyotinin tokmillogdirilmasi
ticiin ohomiyyatlidir ve inzibati proseslarin
somaraliliyinin artirilmast iiglin faydali sayilir.
Lakin onu da geyd etmak lazimdir ki, elektron
platformalarla bagli miinasibatlori tonzim
edon normativ-hiiquqi bazanin tokmillosdi-
rilmasi prosesi he¢ do homiso siiratli getmir.
Bu transformasiya texnoloji, strateji va sosial-
madoni doyisikliklorin hoyata kecirilmasinin
daimi prosesidir, asason, sistemlogdirmaya,
molumatlarin tohliline vo totbigino asaslanir.

Dovlat idaragiliyinin elektron transfor-
masiyasi (hazirda daha ¢ox rogomsal transfor-
masiya ifadesinden istifado olunur) dovlst
organlarinin inzibati faaliyystinds (prosedur-
larda) vo onlarin xarici aktorlarla qarsiliqh
olagoalerinds doyisikliklari ehtiva edon anla-
yisdir. Dayisikliklorin osas katalizatoru ictimai
xidmatlorin gostarilmasi ilo bagh istifadagi-
lorin gdzlontilorini doyisdiron vo onlara gat-
dirilmasi ti¢lin innovativ yollar toklif edon
ragomsal platforma hallorinin totbiqidir. D6v-
lat idaragiliyi proseslorinin rogomsallagmasi
elektron texnologiyalarin totbiqi noticasindo
yaranan, siyasi sistemin vo votondas comiy-
yotinin inkisafi ilo sortlonon doyisikliklori
ohato edir. Miiasir dévrds rogomsal texno-
logiyalar artiq onanavi dovlot idarsetma sis-
temlorinin vo biitiin sosial-igtisadi miinasi-
batlor miihitinin dovlot, biznes vo comiyyat
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arasinda qarsiliqli olagenin daha tokmil for-
malarina ¢evrilmaosi tigiin ilkin sortlor yaradir
(6).

Dovlot idarsgiliyi iizra gerarlarin gabul
edilmasinin rogomsal transformasiyasi tex-
noloji infrastrukturun méveudlugu, raqomsal
savadlilign inkisafi va votondaslarin roqomsal
bacariglarinin artmasi ilo sortlonir. Bu, eyni
zamanda, korrelyasiya xarakterkli prosesdir,
basqga sozlo, rogomsal dovlot xidmotlorinin
keyfiyyatinin yiiksolmasi paralel olaraq onlara
tolobat1 artirir. innovativ texnologiyalarin
inkisafi vo roqomsal infrastrukturun tokmil-
lagdirilmoasi dovlat idaragiliyinds qorar go-
buletma sistemindo doyisikliklori stimullas-
dirtr. Ragomsal platformalar va program to-
minatlar1 kimi innovativ texnoloji hallorin
islonib hazirlanmasi va totbiqi dovlet-hokumaot
orqanlar1 ilo votondas comiyyeoti arasinda
qarsiligl olagolorin yaxsilasdirilmasi tigiin
innovativ texnologiyalarin tocritbadon kegi-
rilmasine vo praktiki totbiqine yonolmis dov-
lot orqanlarinda gorarlarin qobulunu asan-
lagdirir. Ragamsal platformalarin tatbiqi ila
olagadar dovlst idaragiliyinds bas veran do-
yisikliklor daha genis auditoriyaya molumat
verilmasi li¢iin yeni imkanlar agir.

Roagomsal platformalarin totbiqi, roqemsal
texnoloji hollorin gotirdiyi doyisikliklor dovlat
idaragiliyindo gorar gabuletms formatini do-
yisdirmoklo yanasi, qurumlararasi elektron
qarsiligl alags proseslorine do tosir gdstarir.
Rogomsal platformalar dévlet qurumlart vo
maraqli olan digor aktorlar arasinda qarsiligl
olageni asanlagdiraraq birgs idarsetmoyo im-
kan verir. Dovlat idaragiliyinde qgorarlarin
gobulu proseslorinin roqemsallasdirilmasi
qurumdaxili, qurumlararasi, hamg¢inin xarici
aktorlar arasinda olagoni, malumat miibadi-

losini yaxsilagdirir, getdikco artmaqda vo
genislonmokds olan is hacmindan irali galon
vozifalorin obyektiv vo operativ hollino daha
az vaxtin sorf olunmasima komok edir. Bunun-
la bela, rogomsallagmanin tatbiginin hamisa
ohamiyyatli xarclorin azalmasi ilo miisahide
edilmadiyini nazars almaq lazimdir. Bu, bir
gayda olaraq, analoq va rogomsal proseslorin
dublikat va paralel sistemlorinin saxlanilmasi
ii¢lin olavo xorclorin tolob olunmasi ilo bagl
olur.

Elektron formatda gostarilon dovlat xid-
matlorinin keyfiyyat vo olgatanliq soviyyesinin
yiiksaldilmasi {i¢lin Azarbaycan Respubli-
kasinin miivafiq dovlot orqanlari, xiisuson,
Azorbaycan Respublikas1 Rogqomsal Inkisaf
va Nogliyyat Nazirliyi vo diger aidiyyati
qurumlari toradindon O6lkods roqomsallas-
dirmanin va innovasiyalarin totbiqinin ge-
nislondirilmasi, informasiya texnologiyala-
rinin inkisafinin, tonzimloma mexanizmlorinin
tokmillosdirilmosi, bu istigamotdo saglam
roqabot miihitinin formalagdirilmasi ilo bagl
xeyli islor goriilmiisdiir. Bununla yanast, ra-
gomsal hallar vasitesilo hokumat vo dovlot
qurumlari, biznes subyektlari vo biitovliikda
comiyyot arasinda garsiliqli alagonin daha
da optimallagdirilmasi, gostorilon dovlot xid-
matlorinin keyfiyyatinin qiymatlondirilmosi
iizra gostaricilor sistemi hazirlanmasi tiglin
yeni innovativ yanagmalarin islonib hazir-
lanmasi prosesi davam etdirilmalidir.

Tacriibays asason effektiv elektron plat-
formalar aktorlar arasinda garsiligli olagonin
sobako effektine osaslanmagqla informasiya
miibadilosi proseslorini maksimum doaracoda
sadalosdirir va istirak¢r olan biitiin toraflor
tictin xarclari optimallagdirir. Dévlat idaragiliyi
foaliyyotindo elektron gorar qobuletmo plat-
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formalarinin totbiqi qurumlararas1 amokdasliq
miinasibatlorinin olmasini tolob edir. Foal
molumat miibadilosing, solahiyyat vo mosu-
liyyatin boliisdiiriilmosine asaslanan toraf-
dasliq alagolori daha keyfiyyatli vo daha so-
morali xidmot gdstorilmesini sortlondirir.
Bundan basqa, qurumlar arasinda amokdasliq
perspektivli program tominati hollorinin
miioyyan edilmosine, miixtalif kateqoriya
xidmeatlorin raqomsallasdiriimast vo dovlet
idarogiliyi iizro qorarlarin qobul edilmesi
zamani zoruri olan texniki infrastrukturun
inkisafina komok edir. Omokdasliq miinasi-
batlorini, qarsiliqh hiiquq va vazifslori miioy-
yon edon tonzimloyici sonadin olmamasi
dovlot idaroetms sisteminds ragomsal texnolo-
ji hoallorin totbigino vo konstruktiv omok-
dasliga mane olur. Bu baximdan rogomsal
hallarin totbiqi ilo bagl qurumlararasi amok-
dasliq miinasiboatlorinin somoralliyinin arti-
rilmast moqgsadils toraflor arasinda qarsiliqlt
6hdoliklori miioyyon edon miivafiq tonzim-
layici sonadin olmasi zeruri sayilir.

Dovlot idaragiliyinds elektron gorarlarin
gabul edilmasi platformalarinin totbiqi, mah-
suldarlig1 artiran vo xarclori azaldan program
tominatlarindan istifade edilmesi ohalinin
zoruri informasiyaya ¢ixismin vo miivafiq
xidmatlorin gostorilmasinin yaxsilagdirilma-
sina, sonadlosma vo inzibati prosedurlarin
rogamsallagdirilmasinin siirotlondirilmasina
gotirib ¢ixarir. Burada xiisusi olaraq nazors
almagq lazimdir ki, miixtolif texnoloji hollerin
totbiginin noticolorinin miigayisoli todqiqi
elektron layiholorin hoyata kegirilmasi ilo
bagli yarana bilon ¢atinliklor arasinda oxsar
vo forqli cohatlorin miioyyon edilmasina,
dovlat idaragiliyi sisteminds gostorilon xid-
motlorin rogomsallagdirilmasindan vo gorar-

larin gabul edilmosindan irali galon vazifolorin
daha konstruktiv halli mexanizmlorinin ta-
pilmasina kdmok edir.

Qeyd edilonlarls yanasi, elektron texnoloji
hollarin totbiqi naticesinds yarana bilon do-
yisikliklorin yalniz hiiquqi deyil, hom da
sosial-iqtisadi baximdan tosirinin qiymot-
londirilmasine imkan veron metodologiyalarin
islonib hazirlanmasi zaruri sayilir. Bu, dovlat
idarogiliyinin roqomsal transformasiyasi no-
ticesinda yaranan doyisikliklorin imumi fay-
dasinin miisyyan edilmasi ii¢iin xeyli doracada
faydalidir.
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IpumeHeHue 2IEKTPOHHBIX MJIATGOPM B cCTEMeE
rocyIapCcTBEHHOT0 YIIPABJIEHUsI: MPABOBOM acleKT

I'agskuen I'a0bu6 baxpys oy,
A0KTOp uitocopuu no npasy.
Onexrponnas nouta: h.hajiyev@hotmail.com

PasButne n Tpanchopmanysi ”HHOBAITMOHHBIX TEXHOJOTHH, KaKk M JAPYTUX cdep
JIeATEIIPHOCTH, COBEPIICHCTBYIOT TOCYHapCTBEHHOE YIpAaBICHHE, CO3JAI0T CHHTE3
HOBBIX ()OPM KOMMYHHKAIINH TPakJIaH ¥ TOCYIapCTBEHHBIX yupexaennii. Hecirydaitno
B TOCJETHUE TOJBI 3HAYMTEIHHO BO3POCIO YHACIO HAYYHBIX HCCIEIOBAHUN 110 TAKUM
TeMaM, KaK JIEKTPOHHOE yIpaBJICHUE, JIEKTPOHHOE MPaBUTEILCTBO U Jip. B cTarbe
BBISIBIISIFOTCST OCOOCHHOCTH NMPHMEHEHHUSI 3JICKTPOHHBIX TUIATPOPM B JIESATEIHHOCTH
OpraHoB T'OCYAApCTBEHHOTO YIIpaBJIEHUs, pacCMaTpPUBAIOTCS YCJIOBUS NPUMEHEHUS
AIIEKTPOHHBIX MJIATGOPM MPU NPUHITUU COOTBETCTBYIOMIMX pemieHuid. OTmevaercs,
YTO MPUMEHEHHUE DIEKTPOHHBIX TEXHOJIOTMH TOJDKHO OCHOBBIBATHCS HA JTUHAMUYHON
CUCTEME, MPUBOJAIIEH K COUAIBHO-3KOHOMUUYECKUM U KYJIbTYPHBIM U3MEHEHHSM B
o0recTBe, co3arolieii HoBble OpPMaThl B3aUMOJICHCTBHS IPAXKIaH U TOCYAapCTBEHHBIX
OpraHoB.

KuroueBble cjioBa: 2JIEKTPOHHOE YTIPABICHNE, AIEKTPOHHOE MPABUTEIHCTBO, TO-
CyIapCTBEHHOE yIpaBJICHNE, OHJIAH-CEPBUCHI, AIEKTPOHHBIE TUIAT(OPMBI, TEXHOIIO-
TUYECKUC PEIICHUS.

Application of electronic platforms in the public
administration system: legal aspect

Hajiyev Habib Bahruz oglu,
PhD in Law.
E-mail: h.hajiyev@hotmail.com

The development and transformation of innovative technologies, like other areas
of activity, improves public administration, creates a synthesis of new forms of com-
munication between citizens and state institutions. It is no coincidence that in recent
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years the number of scientific research on such topics as electronic governance,
electronic government, etc. has increased significantly. The article identifies the
features of the application of electronic platforms in public administration activities,
examines the conditions for the application of electronic platforms when making
relevant decisions. It is noted that the application of electronic technologies should be
based on a dynamic system that leads to socio-economic and cultural changes in
society, creates new formats of interaction between citizens and state bodies.

Keywords: E-governance, electronic government, public administration, online
services, electronic platforms, technological solutions.

Kamu yonetimi sisteminde elektronik platformlarin
uygulanmasi: hukuki boyut

Haciyev Habib Bahruz oglu,
hukuk alaninda felsefe doktoru.
E-posta: h.hajiyev@hotmail.com

Yenilik¢i teknolojilerin gelisimi ve doniisiimi, diger faaliyet alanlar1 gibi, kamu
yoOnetimini de iyilestirmekte ve vatandaslar ile devlet kurumlari arasinda yeni iletigim
bicimlerinin sentezini yaratmaktadir. Son yillarda elektronik ydnetisim, elektronik
devlet vb. konulardaki bilimsel aragtirmalarin sayisinin 6nemli 6l¢iide artmasi tesadiif
degildir. Makale, kamu yonetimi faaliyetlerinde elektronik platformlarm uygulanmasimin
ozelliklerini belirlemekte ve ilgili kararlarm alinmasinda elektronik platformlarin
uygulanmast i¢in kosullar1 incelemektedir. Elektronik teknolojilerin uygulanmasinin,
toplumda sosyo-ekonomik ve kiiltiirel degisimlere yol agan, vatandaslar ile devlet
kurumlar arasinda yeni etkilesim bi¢imleri yaratan dinamik bir sisteme dayanmasi
gerektigi belirtilmektedir.

Anahtar Kelimeler: e-yonetisim, elektronik devlet, kamu yonetimi, ¢evrimigi
hizmetler, elektronik platformlar, teknolojik ¢6ziimler.
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HAKIMLORIN TOXUNULMAZLIGININ KONSTITUSION-
HUQUQI 9SASLARI KONTEKSTINDO “TOXUNULMAZLIQ”
VO “IMMUNITET” ANLAYISLARININ NiSBOTI

Axundova Koniil Arif quz1,
“Azorbaycan Hava Yollar1” Qapal
Sohmdar Comiyyatinin («<AZALy») Milli
Aviasiya Akademiyasinin doktoranti.
e-mail: k.akhundova@a-akhundoff.az

Mbaqgala hiiquq elminin aktual problemlarindan biri olan

mindan eynilagdirilmasi vo ya onlarin bir-
birindon forqli hiiquqi kateqoriyalar kimi
sorh olunmasi hiiquqi tonzimlomada termi-
noloji cohatdon geyri-miioyyanlik yaratmis
olur. Hiiquq adobiyyatinda vo normativ hii-
quqi aktlarda bu terminloro
rast golinmosi, xisusils, ha-

“toxunulmazhq” va “immunitet” anlayislarinin nisbati ma-
salasina hasr olunmusdur. Miiallif tarafindon aparilan tad-
qiqat naticasinda miiayyan olunmusdur ki, bu anlayislar
miixtaolif hiiqug sahalorinds forqli mozmun vo funksional
xarakter dasyr, bu isa 0z névbasinda terminoloji qarisiq-
hqliga, yanlis dark edilmasina sabab ola bilar. Ensiklopedik
moanboalar, klassik doktrina vo miiasir hiiquqi adabiyyatin
miiqayisali tohlili immunitet institutunun ¢oxsaxali hiiquqi
tabiato malik oldugunu, miixtalif hiiquq sahalorinda forqli
funksiyalar yerina yetirdiyini tasdiglayir. Arasdirma naticalori
gostorir ki, immunitetin mahiyyati hiiquqi ohdaliklordon
azadolma, masuliyyatin xiisusi prosedur asasinda tatbiqi va
vazifali soxslorin miistaqilliyinin tomin olunmasi kimi ele-
mentlari oziinda birlogdiriv. Toxunulmazhq isa daha ¢ox
saxsi miidaxilalordon gorunma rejimini ifads edir vo immuni-
tetin torkib elementlarindan biri gisminda ¢ixis edir.

kimlorin statusu ilo baglh bu
anlayislarin forgli mozmun-
larda islodilmosi problemin
nozori-ohomiyyotini daha da
artirmis olur. Movcud todqi-
qatlarin tohlili gdstorir ki, bu
anlayiglar hiiquq elminds gox-
saxali xarakteras malikdir vo
miixtalif hiiquq sahslorinds,
xiisusilo do, konstitusiya hii-
ququ, beynoslxalq hiiquq, ma-
liyys hiiququ va hiiququn di-
gor sahalorindo, forqli moaz-
mun vo mahiyyatos malikdir.
Terminoloji yanasmalarin
miixtolifliyi, vahid konseptual
¢ar¢ivonin olmamast vo “to-

Agar s6zlor: toxunulmazliq, immunitet,
konstitusion tominatlar, hiiquqi mosuliyystdon
azadolma, xiisusi miidafio rejimi, mohkomo
hakimiyyetinin miistoqilliyi, hiiquqi miidafio
mexanizmi, solahiyyatlorin miidaxilasiz icrasi.

tasir hiilquq elminds “toxunulmaz-
liq” vo “immunitet” anlayislarinin
qarsilight nisbati masalasi uzun illordir ki,
konseptual miizakirs predmetidir va o, bu
giin do 6z aktualligini qoruyub saxlamagqdadir.
Bu anlayislarin mahiyyat vo mozmun baxi-

xunulmazlig—-immunitet” miinasibatlorinin
halo do miibahisali galmasi bu problemin
elmi osaslarla tohlilini, kompleks sokilda
tadqiqini zoruri edir. Onu da qeyd edok ki,
hakimlarin hiiquqi miidafis mexanizmlarinin
doqiq tosnif edilmomasi golocokdo norma-
tiv-hiiquqi totbiqds qarisigliglara vo interpre-
tasiya problemlarine sabab ola bilar.

Lakin “hakimlorin toxunulmazlig1” an-
layist ilo “immunitet” anlayisinin nisbati
mosolasine toxunmadan ilk 6ncs “immunitet”
anlayisiin etimoloji vo hiiquqi monalarini
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nazardon kegirilmasi lazimdir. Belo ki, hiiquq
ensiklopedik liigatlords “immunitet” termini
miixtolif monalarda islodilir [1]. Belo ki,
“Hiiquq Ensiklopediyasi”na gora immunitet
latin 6z immunitas olub, monas1 azad olma
demokdir. Ensiklopediyada immunitet iki
monada nazardan kegirilir: birincisisi, feodal
hiiququnda Qoarbi Avropada feodalin 6z ma-
likanasinds (arazisindo) bozi dovlot vozifa-
lorini hoyata kecirdiyi hiiquqlarin (mahkoma,
vergi toplamaq funksiyalar1) macmusudur;
ikincisi, dovlatds xiisusi movqe tutan soxslora
bozi imumi qanunlara tabe olmamaga dair
verilon miistosna hiiquqdur [5, s. 531].
Hiiquq ensiklopediyalarin birinds iso “im-
munitet” anlayisi hom dovlat immuniteti ki-
mi, hom do diplomatik immunitet kimi no-
zardon kegirilir [2]. Dovlot immuniteti dov-
latin digor dovlatlorin mohkoms yurisdiksi-
yasina tabe olmamasini tomin edon hiiquqi
mexanizm kimi ¢ixis edir vo bununla da
dovlatlorin borabarliyi vo suverenliyi prin-
siplorinin qorunmasina xidmat edir. Diplo-
matik immunitet iso beynoalxalq hiiququn
xiisusi institutlarindan biridir ve diplomatik
niimayandoliklora, onlarin rohborlorine vo
omokdaglaria toxunulmazliq ve imtiyazlar
verir. Bu institutun hiiquqi asaslar1 “Diplo-
matik minasibotlor haqqinda” 1961-ci il
Vyana Konvensiyasinda tasbit olunmus va
ayri-ayri1 dovlstlorin daxili (milli) ganunve-
riciliklorinda oksini tapmigdir [3].
Immunitet anlayisim daha genis sokildo
A.B. Borisovun miisllifi oldugu “Boyiik hii-
quq ligoti”ndo nozorden kecirilmisdir [4].
Muollif dovlet, diplomatik immunitet ilo
yanasi, hom do immunitet anlayisini iimu-
mi-hiiquqi, konstitusion-hiiquqi vo maliyya
hiiququ menalarinda tesbit edir. Konstitu-
sion-hiiquqi monada immunitet dovlatin ali
vazifali soxslorine — prezidents, deputatlara,
hakimlars — onlarin foaliyystinin miistaqil-

liyini va salahiyyetlarinin miidaxilasiz icrasimni
tomin etmok mogqsadils verilmis hiiquqi mii-
dafio rejimidir. Maliyys hiiququ baximindan
immunitet vergi miinasibatlorindos tatbiq edi-
lir vo miisyyon subyektlorin konkret vergi
ohdoliklorindon azadolmasini nozords tutur
[9, s. 244-245].

Gorlindiyii kimi, ensiklopedik odobiy-
yatda immunitet anlayisinin miixtslif moz-
munlarda sorh olunmasinin asas sababi nazari
baximdan bu institutun ¢oxsaxali xaraktera
malik olmasidir. Aparilan tohlillordon o da
aydin olur ki, immunitetin mahiyyot vo moz-
mununa dair yanagmalar1 sorti olaraq bir
nega qrupa forglondirmok miimkiindiir. Birinci
yanagmaya gora, immunitet hiiquq subyekt-
lorinin miioyyon dairssinin iimumi hiiquq
normalarmin tesir dairasindon ¢ixarilmasi
kimi basa diisiiliir. Bu movqgeys gors immu-
nitet subyektlorin miioyyon O6hdsliklorden
azad olmas1 kimi nazordan kegirilir vo ma-
hiyyat etibar1 ilo “Gmumi hiiquqi mocburiy-
yotlordon konarda qalmaq” ideyasini dagiyir
[8,s. 239; 11, s. 138; 21, s. 365]. Ikinci ya-
nagmaya gors iso immunitet daha ¢ox fordi
xarakter dasiy1r vo imumi hiiquq normalarina
tabe olmamaq ti¢lin xiisusi subyektlora ve-
rilmis miistosna hiiquq kimi nozordon kegirilir.
Bu halda immunitet bir nov hiiquqi statusun
naticasi olaraq forgli imtiyazlarm taninmasidir
va hiiquqi statusun mezmunundan irsli golon
normativ tominat kimi xarakterizo edir [20,
s. 245]. Ugiincii yanasmaya asason iso immu-
nitet dovlatin xiisusi movqge tutan vozifali
soxslorine bazi qanunlarin miiddsalarinin
samil edilmamasi formasinda nazardon kegiri-
lir. Bu zaman immunitetin totbiqi osasen
konstitusion hiiquqi miistavids tozahiir edir
vo dovlatin ali vazifali soxslorinin miistaqil-
liyini, foaliyyatlorinin miidaxilosiz icrasini
tomin edon hiiquqi mexanizm kimi qiymaot-
loandirilir. Masalan, deputat, prezident vo ha-
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kim immunitetlori bu anlayisin on tipik to-
zahiir formalaridir [24, s. 242].

Fikrimizco, immunitet anlayisina dair
miixtolif mévgelors rast galinsa do, bu anla-
yisin asasinda hiiquqi tonzimetmado miioyyon
subyektlor {igtin imumi hiiquq normalarindan
azadolma va ya xiisusi miidafio rejimi nozordo
tutulmasi kimi vahid ideya dayanir. Basqa
sozlo desok, immunitet institutuna dair miix-
tolif miialliflar torafindon irali siiriilmiis ya-
nasmalar arasinda nazors ¢arpacaq deracodo
forglor olsa da, bu institutun iimumi hiiquqi
mahiyyati doyismir. Diislintirtik ki, hom hii-
quq subyektlorinin miioyyan dairasine mii-
ayyan hiiquqi 6hdaliklorin samil edilmomasi,
hom do xiisusi hiiquqi status asasinda miis-
tosna imtiyazlarin verilmasi mahiyyat etibari
ilo eyni hiiquqi funksiyani, yani subyektin
foaliyyatinin hiiquqi tominat altina alinmasin
hoyata kegirir. Bu iso gdstorir ki, immunitet
coxsaxali anlayis olsa da, onun asas funksional
mahiyyati hiiquqi miinasibotlords xiisusi
subyektlorin movqgeyinin qorunmasidir. De-
yilonlordon bls bir natics hasil olur ki, immu-
nitet anlayis1 mahiyyet etibari ilo universal
xarakter dasiyir vo “hiiquqi 6hdoliklorden
azadolma mexanizmi” 6ziindo ehtiva edon
xiisusiyyato malikdir, lakin bu mexanizmin
totbiqi miixtalif hiiquq sahslorinds forqli hii-
quqi naticalarin yaranmasina sabab olur.

Hiiquq elminds “toxunulmazliq” vo “im-
munitet” anlayislarinin nisbati ilo bagl bu-
giinadok iki asas movqe formalasmigdir. Bi-
rinci movqeya gora, “toxunulmazliq” vo
“immunitet” anlayislar1 arasinda prinsipial
semantik forq yoxdur. V.A. Rosin [22, s.
89-91], V.A. Terexin [27, s. 26-34], A.V.
Malko [15, s. 16-23], M. Juravlyov [12, s.
88-93] vo basqalar1 bu movgeni midafio
edorak hesab edirlor ki, hor iki anlayis eyni
mona dastyir vo bir-birinin sinonimi kimi
¢ixig edir. Onlarin fikrinco, toxunulmazliq

dedikdo, mohz immunitet, immunitet dedikdo
isa toxunulmazliq basa diisiilmolidir. Bu ya-
nasmanin osas mahiyyati ondan ibarotdir ki,
hiiquqi statusun tominatina yonalmis hor iki
termin eyni hiiquqi tozahiiriin miixtalif ter-
minoloji ifadosidir. Hotta bazi miislliflor —
masolon, A.D. Boykov — bu ekvivalentliyi
birbasa elan etmaso do, apardig1 todqiqatla-
rinda dolay1 yolla tasdiqlomisdir [7, s. 159].
“Toxunulmazliq” anlayisini “immunitet” an-
layisina barabar tutan, onlar1 eyni miistovido
nozordon kegiron L.1. Malaxov iso geyd edir
ki, “... bu grup istirak¢ilarina immunitetin
verilmaosi xiisusi shomiyyato malikdir. Mohz
onlar biitovliikde mahkoms hakimiyyastinin
miistaqilliyini tomin edir, konardan tozyiq
olmadan odalstin hoyata kegirilmosina ko-
moaklik edirlor. Soxsin hiiquqi vaziyyati no-
ticosindo yaranan immunitetlor ... biitovliikde
biitlin mohkoms icraatinin qanunculugunu
vo adalatliliyini tomin edirlor” [14, s. §].

Lakin ikinci mdvqgenin torafdarlar iso
“toxunulmazliq” vo “immunitet” anlayisla-
rinin hacming gors tam ist-listo diismoadiyi
fikrini iroli slirorak bu anlayiglar arasinda
mozmun Vo totbiqi baximindan miisyyon
forglorin oldugunu geyd edirlor. Bu mévgeyin
torofdarlar1 “toxunulmazliq” vo “immunitet”
anlayislarini eynimonali, sinonim anlayislar
hesab etmir, oksino, bu anlayislart forqlon-
dirilmesino cohd gdstorirlor. V.I. Rudnev
[23, s. 4], O.0. Mironov [16, s. 137], F.A.
Agqayev, V.N. Qaluzo [6, s. 25] v basqalari
torafindon bu moévqe dostoklanilir.

Bu anlayislarin nisboti mosalasine dair
movqelarin tohlili asasinda qeyd etmok olar
ki, “toxunulmazliq” ve “immunitet” anla-
yislar1 sirf filoloji aspektdon eyni mona vo
mahiyyato malik olsa da, hiiquqi miistovide
bu anlayislarin eynilogdirilmasi he¢ do dogru
hesab oluna bilmoz. Fikrimizco, AR Kons-
titusiyasinda hakimlors miinasibotds “immu-
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nitet” anlayisindan istifado olunmasi mag-
sodomiivafiq olardi. ©On azi ona gors ki, go-
lacokds “immunitet” vo “toxunulmazliq”
anlayislariin forqlondirilmasinds hor hansi
bir ¢atinlik, qarisiq salma hallar1 yaranmamig
olsun. Hakimin soalahiyyatlorini hoyata ke-
¢irmosi liciin maddi-sosial soraitin yaradil-
masini moahz iimumi toxunulmazligin ola-
motlorine aid edilmalidir, prosessual toxu-
nulmazliq vo indemnitet iso vozifali goxsin
foaliyyating asaslanan xiisusi immunitet de-
yilon tozahiiro daha ¢ox samil edilir.

Onu da geyd etmok yerina diiser ki, “to-
xunulmazliq” va “immunitet” anlayislarinin
qarsiliglt nisbati masslesinds sonuncu ya-
nasma 0zii-6zlliylinds iki asas mdvqeyi for-
malasdirmisdir. Belo ki, birinci movqgeya
gora, “toxunulmazliq” anlayisinin “immu-
nitet” anlayisina nisbotdo daha genis anla-
yigdir. Bu m&vgenin torofdarlarindan olan
N.Y. Volosova bu anlayislarin nisbati mass-
lasini nozardan kegirarak hesab edir ki, to-
xunulmazliq — sexsiyyaet ilo dovlat, comiyyot
va comiyyatin digor lizvlori arasinda olan
miinasibatlorin biitiin spektrini miioyyon
edon {imumi anlayisdir. Immunitet iso hiiquq
minasibatlorinin yalniz miioyyan novi ilo
baglidir vo bu hiiquq miinasibatlorini tonzim
edir. O, soxso xidmati, niimayandslik vo ya
digor funksiyalar yerina yetirmok ti¢iin mii-
ayyen salahiyyatlorin verilmasi ilo slagadar
yaranir. Immunitet toxunulmazhiqdan yaranir
va bir nov vo cins olaraq onunla tomasda
olur [10, s. 58-65].

Ikinci mdvgeya gora isa “immunitet” an-
layis1 “toxunulmazliq” anlayigina nisbotdo
daha genis anlayigdir. Bu moévqgedon ¢ixis
edon F.A. Agayev va V.N. Qaluzo “immuni-
tet” vo “toxunulmazliq” anlayislarini bir-bi-
rindan farqlondirmakls yanasi, hesab edirlor
ki, “deputat toxunulmazlig1” termini sozlin
osl monasinda immunitetlorin yalniz bir his-

sosini, deputatin saxlanilmasi vo habsi zamani
saxsi toxunulmazligin xiisusi tominatlarini
ohato edir va toradilmis cinayato gora tagibden
immunitet, dindirma, axtaris va digar proses-
sual harokatlorlo bagl digor tominatlar daxil
etmir [6, s. 25]. O. E. Kutafin do “immunitet”
vo “toxunulmazliq” anlayiglarinin nisbati
masalasini nozardan kegirarak yazir: “toxu-
nulmazligr elementlordon biri kimi daxil
edon immunitet anlayisi daha hacmlidir”
[18,s.247]. N.S. Sopeltseva da “immunitet”
anlayigmin elementlarini nozardon kegirarak
hesab edir ki, hiiquqi immunitet anlayisinin
mozmunu “iki 9sas elementi 6ziinds ehtiva
edir: toxunulmazliq vo masuliyyetin olmamasi
[25, s. 26].

Aparilan tohlillor asasinda geyd olunma-
lidir ki, hor iki yanagma miisyyon montiqli
arqumentloro osaslansa da, bu anlayislarin
hacmini miiayyanlosdirmak tigiin onlarin
hiiquqi mezmununa digqget yetirmak lazimdir.
Mbohz bu baximdan, séziigedon masalaya
miuoallif moévqeyinin formalagdirib ifads edil-
moasi tiglin ilk ndvbodo immunitetin hiiquqi
tobiatinin nozordon kegirilmosi lazimdir. Be-
1o ki, S.Y. Sumenkov immunitet anlayiginin
hiiquqi tobiotini nozordon kegirorok hesab
edir ki, hiiquqi immunitet imtiyazlarin xiisusi
bir novidiir. Miisllif hiiquqi immunitetlorin
osas xiisusiyyati kimi hiiquqi immunitetin
yalniz hiiquqi mosuliyyatinin realizosi sa-
hasindos slava hiiquglarin verilmasi vo yaxud
vozifalordon azad edilmosindon ibarat oldu-
gunu gostarir. Apardigi todqiqat asasinda
miiollif gati olaraq bels bir naticoys golmisdir
ki, immunitet har hans1 maddi va sosial ne-
motlori nozords tutmur [26, s. 14].

Bundan basqa, immuniteto xas olan forg-
londirici slamatlorin dairesini miioyysn edon
N.S. Sopeltseva, A.V. Malko v 1.S. Morozova
immunitetin forqlondirici slamati kimi birin-
cisi, ayri-ayr1 vozifolorin yerino yetirilmo-
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sindan-vergilorin, riisumlarin 6donilmasindon
azad olmaqda ifados olunan monfi xarakterini,
ikincisi, beynolxalq, dovlot vo ictimai funk-
siyalarin, rosmi xidmeoti vozifalorin yerino
yetirilmoasini tomin edilmasindon ibarat olan
immunitetin moaqgsadini gostorirlor [15, s.
111; 17, s. 55; 25, s. 36]. Miialliflor haql
olaraq geyd edirlor ki, immunitet tosadiifi
hiiquqi imtiyaz deyil, oksina, beynalxalq,
dovlat va ictimai funksiyalarm, habelos vazifoli
soxslorin rasmi foaliyyatlorinin effektiv yerina
yetirilmasini tomin edon hiiquqi mexanizmdir.
Demali, immunitetin totbiqi hor hans1 soxsi
miistosna movqeya gotirmak niyyati dagimir,
oksina, dovlet idaragiliyinde vo beynalxalq
miinasibatlords funksional zaruratdon qay-
naqlanir. Digar torafdon, S.V. Lukoskinanin
movqeyi iso immunitetin subyekt dairasino
gora forglondirilmasine yonolmisdir. O, im-
munitetin forqlondirici olamati kimi onun
yalniz miioyyen edilmis hiiquqi subyektlora
— beynolxalq hiiquq normalarinda, konstitu-
siyalarda vo milli ganunvericilikde konkret
gostorilmis soxsloro samil olunmasini asas
gotiiriir [13, s. 8-13]. N.S. Sopeltseva da
oxsar movqe ifads edorak, immunitetin sor-
hadlarinin daqiq miioyyan edilmasini vacib
hesab edir [25, s. 38-41].

Hiiquq odobiyyatinda Y.A. Tsvetkovanin
immunitet institutuna yanasmasi xiisusi ma-
raq kosb edir. Muollif hesab edir ki, mohz
immunitet, prosessual gorarlar kimi qeyri-
maddi tasirlordon qoruyur [28, s. 52]. Basqa
s0zlo desok, immunitet goxsin statusuna gora
ona qars1 tatbiq edilo bilocok miioyyan pro-
sessual qararlardan miidafio funksiyasini ye-
rinog yetirir. Bu yanagma immuniteti sirf for-
mal imtiyaz kimi deyil, mohz hiiquqi miida-
fionin mithiim prosessual mexanizmi kimi
xarakterizo edir. Y.A. Tsvetkova immunitet-
lorin meydana golmo sobobini do konkret-
lasdirarok, onlarin siyasi-hiiquqi kontekstdo

yaranma zaruratini 6n plana ¢akir. Miisllifin
arqumenting gora, cinayat prosesinda xiisusi
hiiquqi statusa malik goxslara verilon immu-
nitetin osas funksiyast qanunvericilik vo
mohkomo hakimiyyastinin niimayandslarini
icra hakimiyyatinin miimkiin tesir vo miida-
xilolarinden qorumagqdir [28, s. 54]. Belaliklo,
Y.A. Tsvetkovanin yanasmasi immunitet ins-
titutunun mahiyyastini hakimiyyat qollar1
arasindaki miinasibatlorin balans1 kontekstindo
qiymotlondirir. Bu mdvqedon ¢ixis edoarak
geyd etmok olar ki, immunitet fordi hiiqug-
larin qorunmasinin hiidudlarindan konara
cixaraq, dovlot hakimiyyatinin ayri-ayri qol-
larinin miistaqilliyini tomin edon konstitusion
prinsipin mithiim elementino ¢evrilir. Belo-
likla, immunitetin totbiqi yalniz soxsi miidafia
funksiyasina deyil, hom da dovlst qurulusunun
sabitliyine va giic bolgiisiiniin real tominatina
xidmot edir.

Gostarilon yanagmalarin har biri miioyyan
montiqli arqumentlors asaslanir. Lakin agor
toxunulmazliq daha ¢ox fordi, soxsi va ins-
titusional (mosalon, dovlot orqanlarinin bi-
nalarmin toxunulmazligi) xarakter dastyaraq
subyektin miioyyon miidaxilolordon qorun-
masini tomin edirss, immunitet hiiquqi sta-
tusun genis miidafio rejimini 6ziindo ehtiva
edir. Bagqa s6zls, toxunulmazliq soxsin hii-
quqi miinasibatlords birbasa toxunulmaz sa-
hasini miloyyon edir, immunitet iso bu to-
xunulmazligi da 6ziindo ehtiva etmokls ya-
nast, oalave hiiquqi tominatlar1 — masuliyystdon
azadolma, xiisusi prosessual qaydalar va s.
vasitasilo daha da genislonir. Bu baximdan
immunitet institutunun yalniz toxunulmazligla
mohdudlasdirilmasi diizgiin olmazdi. Ciinki
immunitetin mahiyyati tokco soxsin toxu-
nulmazligini qorumaqdan ibarat deyil, hom
do onun hiiquqi mosuliyyato colb olunmasi
ticiin xiisusi prosedurlarin nozardos tutulmasi,
inzibati vo intizam mosuliyystindon azadolma
va digor tominatlarla tamamlanir.
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B3aumocBs3b MEKAY MNOHATUAMU KUMMYHUTET» U KUMMYHHUTET» B KOHTEKCTE
KOHCTUTYUHMOHHO-ITPAaBOBLIX OCHOB HMMYHHUTETA cyz[eifl
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AKLMOHEPHOro o01ecTBa «A3epOailzkaHcKkue aBUAJTUHUI («AZALy).

e-mail: k.akhundova@a-akhundoff.az

CraThs OCBAIIEHA OJHON U3 aKTyaJIbHBIX IIPOOJIEM IOPHINIECKON HayKH — BOIIPOCY COOT-

HOIICHUS TOHATUH «HEMPHUKOCHOBEHHOCTBb» U «HMMYHHUTET». B pesynsraTe mpoBeAEHHOTO
ABTOPOM HCCIICIOBAHUS YCTaHOBJICHO, YTO JAHHBIC MOHATHA B Pa3IMYHBIX OTpacisaxX IpaBa
00J1a/1a10T OTJAMYAIOLIMMCSI COJIEPKAHUEM M (DYHKIIMOHAILHOM HAIPaBJIEHHOCTBIO, YTO, B CBOIO
ouepesib, MOXKET MPUBOAUTH K TEPMUHOJIOTHUECKOHN MTyTaHHUIIE U UX HEKOPPEKTHOMY TOJIKOBaHHUIO.
CpaBHUTENbHBIN aHATTU3 YHIMKIONEINYECKUX HCTOYHUKOB, KIIACCUYECKOW JOKTPUHBI U COBpPE-
MEHHOU IOpUINYECKON JIUTEPATypbl HOATBEPIKAAET, YTO HHCTUTYT UMMYHHUTETAa UMEET MHOIO-
TPpaHHYIO IPABOBYIO MPUPOAY U BBITOIHICT pa3INUHbIC (PYHKIMH B pa3HBIX chepax MmpaBoBOTO
perymmpoBaHus. Pe3ynbTarsl HCCeI0BaHNS TIOKA3bIBAIOT, YTO CYITHOCTh UMMYHHTETA BKITIOUACT
B ce0sI TaKHe IEMEHTHI, KaK 0CBOOOKICHHE OT ONMPEACTIEHHBIX IOPHINICCKUX 00sI3aHHOCTEMH,
MIPUMEHEHHE OTBETCTBEHHOCTH TI0 CIICIHAIBHON MPOIEAYpPe W 00CCIIeYCHNE HE3aBHCUMOCTH
JTOJDKHOCTHBIX JIHI. HemprKoCHOBEHHOCTH ke B OOJBINEH CTETIEHH OTPa)kaeT PEKUM 3aIIUTHI
OT BMEIIATENBCTBA B JIMYHYIO c(hepy U BBICTYNAET KaK OJMH U3 JIEMEHTOB UMMYHHUTETA.

KitroueBble ¢jioBa: HEMPUKOCHOBEHHOCTh, MIMMYHHUTET, KOHCTUTYIIMOHHBIE TAPAHTHH, OCBO-
O6OXKICHHUE OT IOPUINUECKON OTBETCTBCHHOCTH, CIICIIHABHBIN PEKUM 3aIIUTHI, HE3aBUCUMOCTh
cyeOHOI BIIacTH, MEXaHU3M IIPaBOBOM 3alllUTHI, OCYIIECTBICHNUE MOJIHOMOYMII Oe3 BMella-
TENbCTBA.
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The article addresses one of the pressing issues in legal scholarship—the relationship !
between the concepts of “inviolability” and “immunity.” The research conducted by the author -
reveals that these concepts possess distinct meanings and functional characteristics across -
different branches of law, which may, in turn, lead to terminological confusion and misinterpretation. -
A comparative analysis of encyclopedic sources, classical legal doctrine, and modern legal
literature confirms that the institution of immunity has a multifaceted legal nature and performs -
various functions in different areas of legal regulation. The findings demonstrate that the ;
essence of immunity includes such elements as exemption from certain legal obligations, the ;
application of liability through a special procedure, and the safeguarding of the independence ;
of officials. Inviolability, however, predominantly reflects a regime of protection from personal ;
interference and constitutes one of the structural elements of immunity.
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Bu makale, hukuk biliminin giincel sorunlarindan biri olan “dokunulmazlik” ve “dokunulmazlik”
kavramlarinin iliskisi konusuna ayrilmistir. Yazar tarafindan yapilan arastirmanin sonucunda, |
bu kavramlarin hukukun farkli alanlarinda farkli igerik ve iglevsel karaktere sahip oldugu ve |
bunun da terminolojik karisikliga ve yanlis anlamaya yol agabilecegi belirlenmistir. Ansiklopedik |
kaynaklar, klasik doktrin ve modern hukuk literatiiriiniin karsilagtirmali analizi, dokunulmazlik !
kurumunun ¢ok yonlii bir hukuki nitelige sahip oldugunu ve hukukun farkli alanlarinda farkli !
islevler yerine getirdigini dogrulamaktadir. Arastirma sonuglari, dokunulmazligin 6ziiniin, yasal :
yikiimliliklerden muafiyet, 6zel bir prosediir temelinde sorumluluk uygulanmasi ve memurlarin -
bagimsizligimin saglanmasi gibi unsurlar birlestirdigini gostermektedir. Dokunulmazlik ise, -
kisisel miidahaleden korunma rejimini ifade eder ve dokunulmazligin kurucu unsurlarindan biri .
olarak iglev goriir.

Anahtar Kelimeler: dokunulmazlik, anayasal giivenceler, yasal sorumluluktan muafiyet, -
6zel koruma rejimi, yarginin bagimsizligi, yasal koruma mekanizmasi, miidahale olmaksizin ;
yetkilerin kullanilmasi.
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va hiiquq tatbiq edon orqanlar1 prosesin has-
sas istirakeilarina xiisusi miinasibot gostor-
mays yonaldir.

Cinayot prosesindo hossas istirakeilarin
hiiquqlarin miidafiosi insan hiiquqlarinin
prioritetliyi iizerinds qurulan miiasir cinayat
prosesi modelinin tokco toroflorin formal
borabarliyini deyil, ham das istirak¢inin yast,
saglamliq voziyyati, prosessual statusu vo
ya kegirdiyi viktim tocriibasi ilo bagl

/ Moagqala cinayat prosesinin hassas istirak- \

yaranan faktiki disbalansin aradan

¢tlart ilo bagh milli prosessual taminatlarin, BMT,
Avropa Surasimin, Avropa Insan Hiiquglar: Moah-
kamasi ¢argivasinda formalagdirilan miidafia stan-
dartlarinin tohlil edilmasino hasr edilmisdir.
Askar edilmis problemlar asasinda milli tacrii-
banin takmillasdirilmasi istigamatlori hassas isti-
rakgilar anlayisinin qanunvericiliya daxil edilmasi,
hassas istirakg¢ilarim miidafiasina dair macburi ilkin
dinlamoalarin totbiqi, istintaq harakatlorinin videoyazi
infrastrukturunun inkisaf etdirilmasi, istintaq sub-
vektlarinin va hakimlorin multidissiplinar hazurligimmn

qaldirilmasini nozords tutur. Bu
soxslor xiisusi tominatlar olmadan
0z prosessual hiiquglarini tam sokildo
hoyata kegiro bilmoyon proses isti-
rakgilaridir.

Hassasliq ham struktur xarakterli
ola biler (yetkinlik yagma catmayan-
lar, olilliyi olan soxslor, psixi po-
zuntulari olan soxslor), hom do situa-
tiv ola bilor (zorakiliq qurbanlari,
seksual cinayot qurbanlari, insan
alveri qurbanlari).

tomin edilmasi taklif olunur.

\_

“Hassas qruplar” termini usaq-
lara, qadinlarin ayri-ayn kateqori-

Acar sozlar: cinayot prosesi; hossas
istirak¢ilar; yetkinlik yasina catmayanlar,
psixi pozuntusu olan soxslor; tokrar vik-
timizasiya.

Azsrbaycan Respublikasinda tohliiks-
sizlik, mohkomo miudafiosi, soxsi
hayata hormat vo zorakiliga yol verilmomasi
kimi konstitusion hiiquqlara tominat verilir
ki, bu da cinayat iglori tizro adalot mithakimasi
sisteminin humanistlasdirilmasi ti¢lin iimumi
istigamati miiayyanlagdirir va ganunvericini

J

yalarma, olillora, amokg¢i-miqrantlara,
qac¢qinlara, milli azliglara vo yerli xalqlara,
yasli adamlara miinasibotdo istifado edilir”
[2, s.9]. Hesab edirik ki, hossas istirak¢ilara
ilk névbada, yetkinlik yasina ¢atmayan tag-
sirlondirilan, siibhali vo zorargokmis soxslor
aid edilmalidir. Onlarla bagh xiisusi dindirma
gqaydasina, psixoloqun istirakina, istintaq
horokotlorinin miiddotinin qisaldilmasina vo
tagsirlandirilon soxslo birbasa qarsidurmaya
yol verilmamasino ehtiyac vardir. Hassas
istirakeilar qrupuna hamginin cinsi vo gender
osasli zorakiliq qurbanlari daxil edilmalidir.
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Onlar tokrar viktimizasiya riski, comiyyatin
tozyiqi vo soxsi hoyata hormot hiiququnun
pozulmasi tohliikasi yiiksok olan soxslordir.
Psixi pozuntulart olan soxslor do hossas
istirakeilara aid edilmolidir. Psixi pozuntulari
va 9qli (kognitiv) mohdudiyyatlori olan soxs-
lorin hiiquqlarin izahiin adaptasiya olunmus
formada toqdim edilmosino, psixiatrin isti-
rakina, eloco do dindirms vo mohkoms ba-
x1ginin xiisusi soraiting ehtiyaci vardir. Bu
grupa hamginin slage qurmaqda, harokat et-
makdo va ya hiiquqi prosedurlar1 anlamaqda
cotinlik ¢oken yaslh soxslor, alilliyi olan in-
sanlar vo sosial cohatdon hassas istirakcilar
aiddir.

Cinayot-prosessual hiiquq baximindan
hassasliq standart prosedurdan konara ¢ixma
vo olavo tominatlarin totbiq edilmesi de-
makdir: miidafia¢inin macburi istiraki, qanuni
niimayondonin, psixoloqun vo ya pedagqoqun
istiraki, qapali iclaslarin kecirilmasi, xiisusi
dindirmo metodikalarinin totbiqi vo s.

Azorbaycan qanunvericiliyindo “hossas
istirak¢1”nin vahid hiiquqi anlayisi olmasa
da, miixtalif normativ aktlarda mahiyyatco
eyni mozmunu dagtyan anlayiglardan istifado
edilir: “usaq”, “saglamliq imkanlart mohdud
$9Xs”, “psixi pozuntusu olan $oxs”, “moaisot
zorakiligmin qurban1”, “miivaqqsti saxlanma
yerindos olan soxs” vo s.

Beynoalxalq hiiquqda da “hassas istirak¢1”
anlayisinin vahid vo universal torifi yoxdur.
Bununla belo, AIHM-in tacriibasinds vo Av-
ropa Surasinin sanadlarinda bels bir yanagma
formalasib ki, yasina, psixi vaziyyatina, ke-
cirdiyi travmaya, oqli vo ya sosial mshdu-
diyyatloring gors xiisusi prosessual tominatlar
olmadan 6z prosessual hiiquglarini tam hocm-
do hoyata kecirmoya qadir olmayan saxslor
hassas istirakg¢ilaraa aid edilir.

AIHM son onilliklor orzindo prosesin
hassas istirak¢ilarinin miidafioasi doktrinasini
ardicil olaraq inkisaf etdirir. Mohkamas hesab

edir ki, hassasligin kompensasiya edilmosi
dovlatin vozifasidir. Blokhin v. Russia isindo
Mohkoms qgeyd edir ki, “Yetkinlik yasina
catmayan soxs statusuna malik olduguna
g0ro, usaq cinayet adliyye sistemins daxil
oldugda onun prosessual hiiquqlar1 tomin
edilmoli, hamginin ona aid edilon konkret
omol {izra togsirsizliyi vo ya togsiri qanunilik
prinsipi va lazimi hiiquqi prosedur tolobloring
uygun olaraq miioyyon edilmolidir. Usaq
azadligdan mohrumetms il noticalona bilocok
proseslorin daxili hiiquga osason onun ma-
raqglarii gorumaga yonalmasi, onu cozalan-
dirmaq maqgsodi dasimamasi bohanasi ilo
mithiim prosessual tominatlardan mahrum
edilo bilmaz” [3, §196].

AIHM seksual zorakiligin qurbanlarinin
tokrar viktimizasiyasinin qarsisinin alinma-
sindan ¢ixis edir. M.C. v. Bulgaria isindo
Mohkomo qeyd etdi ki, “..onun isi lizro
aparilan istintaqda ciddi qiisurlar olmus vo
bu, onu olavo olaraq viktimlogdirmisdir.”
[9, § 191,194].

AIHM iizv-dovletlorin qurbanlarin hiiquq
va maraqlarini qorumagq {igiin zaruri qanunve-
ricilik va digar tadbirlor gérmasi 6hdsliyinin
olmasindan ¢ixis edir. AIHM Y. v. Slovenia
isindo geyd edir ki: “Bu todbirlors, o climlo-
don, qorxutma vo tokrar viktimlosmadon
miidafis, qurbanlarin esidilmosini tomin et-
mok, onlarin fikirlorinin, ehtiyaclarinin vo
narahatliglarinin nozore alinmasi, habels da-
xili hiiquga uygun olaraq qurbanlarin iddia
olunan togsirkarin istiraki olmadan ifados
vermoasing imkan yaradilmasi daxildir” [16,
§104].

Stanev v. Bulgaria isindo Mohkomao
mental pozuntusu olan soxslorin prosesda
istirak etmok ii¢lin real imkanlarinin tomin
edilmosini qeyd etdi: “Psixi xostolik osasli
azadligdan mahrumetmao hallarinda isa, psixi
pozuntular1 sababindon 6z maraqlarini tam
sokilds ifads etmaya gadir olmayan goxslarin
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hiiquqlarin1 qorumagq {igiin xiisusi prosedur
tominatlar1 tolob oluna bilor” [11, §170].

R(2010) Tolimatlar1 usaqyoniimlii, usaqg-
lara dost odalst miihakimasi prinsiplarini
mioyyon edir: istiraketmo, molumatlandi-
rilma, travmatizasiyadan qorunma vo fordi
yanasma [10].

Istambul Konvensiyas1 dovlotlordn zo-
rakiligin qurbanlarinin tohliikesiz ifads ver-
masinin tomin edilmasini tolob edir vo 56
(1) maddado gostarilir ki, dovlatlor : “zorar-
¢okmislorin, daxili ganunvericilikdo nozordo
tutulmus qaydalara uygun olaraq, mahkomo
iclas zalinda fiziki olaraq istirak etmoadon
va ya on azi iddia edilon togsirli soxsin igti-
raki olmadan ifado vermosini tomin etmali;
bunun ti¢iin mévcud oldugu hallarda miivafiq
kommunikasiya texnologiyalarmdan istifads
olunmalidir”[4].

Lansarote Konvensiyasi yetkinlik yagina
catmayanlarin dindirilmasinin standartlarin
detallagdirir [ 14]. Olilliyi olan soxslorin hii-
quglar1 hagqinda Konvensiyanin 13-cii mad-
dosi olilliyi olan soxslorin odalot miihaki-
mosing ¢ixisl ilo bagli tominatlart nozorde
tutur [5]. Usaq hiiquqlar1 haqqinda Kon-
vensiyanin 40 (iv) maddasi usaglarin onlarin
maragina toxunan proseslordo istiraikini to-
min edilmasinin zoruriliyini méhkemlondirir
[15]. Pekin qaydalar1 yuvenal adliyyenin
asas prinsiplorini miioyyan edir [12]. Havana
Qaydalar1 yetkinlik yasina catmayanlarla
davranis standartlarint miioyyon edir [13].

Beynolxalq sonadlords hossas istirakgilarin
dindirilmaesi ilo bagli xiisusi toloblor nozardo
tutulur. Bu toloblore dindirmelerin xiisusi
hazirlig1 olan soxslor torafindon aparilmast,
miitloq video yazinin aparilmasi, dindirme-
lorin sayinin minimallasdirilmasi, xiisusi
yerlordon istifado olunmasi, tozyiq etmomo
aiddir. Yetkinlik yasina ¢atmayanlarla bagh
psixoloqun va ya pedaqoqun, psixi pozuntusu
olan soxslorlo bagh psixiatrin vo ya digor

tibbi miitoxassisin istiraki nazards tutulur.
Qeyd etmok lazimdir ki, bu toloblorin bozilari
Azarbaycan Respublikasinin CPM-nin bozi
miiddesalarmda nazards tutulmusdur. Masalon,
CPM-nin 231.2-ci maddasi cinsi istismarin
vo ya cinsi zorakiligin qurbani olan 14 ya-
sindan yuxar1 usagin tolob etdiyi hallarda
onun dindirilmasinin qanuni niimayondosinin,
yaxud onun se¢imi asasinda miiallimin, psi-
xoloqun va ya hakimin istiraki ilo aparilma-
sin1, 228.2-ci maddesi 14 yasimadok, miis-
tontiqin miilahizosino goro iso 16 yasinadok
olan yetkinlik yasina ¢atmamis sahidin din-
dirilmasinin miallimin, zoruri hallarda iss
hokiminin vo onun qanuni niimayandasinin
istirakt ilo aparilmasini, 229.2-ci maddosi
sahidin ruhi vo ya digor agir xastolikdon
ozab ¢okdiyi halda onun dindirilmasinin ha-
kimin icazosi vo istiraki ilo aparilmasini,
432.5-ci maddosi 16 yasinadok vo oqli co-
hatdon zsiflik alamatlori olan yetkinlik yasina
catmayan soxsin igtiraki ilo istintaq harokot-
lorinin aparilmasinda miistontigin miisllimin
vo ya psixoloqun istirakini tomin etmasini
mohkomlondirmisdir. “Elektron mohkoma”
informasiya sistemi haqqinda ©sasnamonin
4.2.9-cu maddosi mohkomo proseslorinin
elektron audio-video protokollagdirma altsis-
teminin biitlin islords totbiqini nazeords tu-
tur.

Tokrar viktimizasiyanin qarsisinin alinmasi
tolobi video-konfrans rabits sistemi vasitasilo
dindirmeni, avvalcadon yazilmis interviiniin
dinlonilmasini, qapali mahkomsa iclaslarins,
miidafis ekranlarinin totbiqini, togsirlondirilon
soxslo iizbaiiz qarsidurmanin garsisinin alin-
masini nozards tutur. CPM-ds yetkinlik ya-
sina catmayan $oxsin menafeyinin qorunmasi
zorurati yarandigda video-konfrans rabito
sistemindon istifado olunmasi (51-2.1.3-cii
madds), usaqlara qars1 cinsi istismar vo ya
cinsi zorakiligla bagl cinayat tizra mahkoma
iclasinin qapali kegirilmasi (123-2.4-cii mad-
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do), soxsi va ya ails sirlorini agiglayan sii-
butlarin qapali mohkoms iclasinda todqiq
edilmasi (199.4-cli maddo), peso vo ya kom-
mersiya sirrini agiqlayan siibutlarin qapali
mohkoms iclasinda todqiq olunmasi (201.6-
c1 maddo), nozards tutulmus hallarda taninma
ticiin toqdim etmo, istintaq eksperimentinin
aparilmasi, tadqiqat ligiin niimunalorin go-
tiiriilmasinin qapali mehkems iclasinda aparila
bilmasi (336.2-ci madds), hobs gismindo
gotimkan tadbirinin se¢ilmasi vo ya bundan
imtina barado, habelo hobsdo saxlama miid-
dotinin uzadilmasi, yaxud bundan imtina
barods gerarin qanuniliyinin vo asasliligimin
apellyasiya instansiyast mahkomaosinin gapali
mohkomo iclasinda yoxlanilmasi (453.2-ci
maddo) nozords tutulur.

Beynolxalq standartlar iglors siirotlondi-
rilmis qaydada baxilmasini nozords tutur.
Uzunmiiddoatli aragdirma (vo ya mohkomo
prosesi) 6zii-6zliiyiinds tokrar travmatizasiya
ticlin bir amil ola bilor. Mohkomo talob edir
ki, “cinayat icraatinin biitlin marhoalalori bo-
yunca zororgokmis $oxs ona qarst tokrar
travmatizasiya riskinin garsisini almaq moq-
sadilo miivafiq qaygi ilo tomin olunmalidir.”’[8,
§119].

Baxmayaraq ki, inkigaf etmis beynolxalq
normativ baza mévcuddur, cinayat prosesinin
hassas (slverissiz vaziyyotds olan) istirak-
¢ilarinin miidafissi holo do miintezom va
sistemli sokildo hoyata kegirilmir. Problemlor
hom ganunvericilik soviyyasindo, hom do
beynalxalq standartlarin istintaq vo mahkoma
tocriibasing totbigindo 6ziinii gostorir. Bu
problemlordon biri do dindirmo {izro vahid
metodikalarin vo prosessual protokollarin
olmamasidir. Dindirmoadon avval hassas is-
tirak¢iin vaziyyaotinin qiymstlondirilmasi
liclin standartlasdirilmis “yoxlama siyahila-
r”’nin, usaqlar vo psixi pozuntulart olan
soxslorlo iso aid vahid metodikalarin olma-
mast, aqli (kognitiv) pozuntularin slamatlori

askar edildikds istintaqi aparan soxsin harakot
alqoritmlorinin olmamas1 tacriilbade ciddi
forglora sabab olur va prosessual sohvlor vo
ya hossas istirake1 ilo diizgiin olmayan dav-
ranig naticasinds alds edilmis siibutlarin yol-
verilmoz hesab olunmasi riskini artirir.

Miistantiglar va hakimlar ligiin multidissip-
linar hazirligin ¢atismazIligini da problemloro
aid etmok lazimdir. Hiiqugq-miihafizs orqan-
larinin amokdaglarinin ohamiyyatli bir hissosi
psixoloji cohatdan diizgilin dindirma aparmaq
bacariglarina; travmanin noticolori barodo
biliklers; aqli (kognitiv) pozuntulari olan
soxslorls linsiyyot metodlari barads biliklora
malik deyildirlor. Noticado hakimlorin isti-
rak¢inin psixoloji voziyyotini diizgiin qiy-
moatlondirmokda, xiisusi miidafio todbirlorino
ehtiyac olub-olmadigini miisyyonlasdirmokda,
beynolxalq standartlara uygun aparilmamis
dindirmoalorin noticolorini tonqidi sokildo
giymatlondirmokda sohvlars yol verma risklori
artir.

Digoar problem seksual vo maisot zoraki-
l1g1 qurbanlarimin miidafissinin yetorli ol-
mamasidir. Belo ki, miisayist sistemlorinin
(psixoloq, sosial is¢i, krizis markozi) tokmil
olmamast; qurbanlarla igloyan miitoxassislarin
hazirligimin kifayot etmomosi; ailo vo co-
miyyatin tazyiqi naticesinda ifadslorden imti-
na edilmosi vo ya onlarin tohrif edilmosi
hallarina hols do rast golinir.

Hesab edirik ki, Azorbaycanda da hossas
(slverigsiz voziyyotdo olan) istirak¢ilarin
miidafiasi iizro macburi ilkin dinlomonin
totbiqi vacib olan bir addimdur. Iclasda moh-
komo haossas istirak¢inin statusunu miioyyon
edir, miidafis todbirlori toyin edir, dindirma
qaydalarin1 miioyyanlosdirir, bu soxsin istiraki
ilo aparilan istintaq horokotlorinin sayimi
mohdudlasdirir.

Azorbaycan qanunvriciliyi ibtidai aras-
dirmada hassas istirak¢ilarin biitiin dindir-
molorinin macburi videogakilisini nozordos
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tutmalidir. Otrafli metodikalarin (“praktiki
standartlarinin”) hazirlanmasi, yoni usaqglarin
dindirilmoesi metodikasi; psixi pozuntular
olan soxslorlos linsiyyat metodikasi; dindir-
moadon ovval kognitiv vaziyyastin qiymat-
londirilmasi {lizro “yoxlama-siyahilar” ha-
zirlanmali, avvaldon yazilmig miisahiba ins-
titutunun tatbiqi nozords tutulmalidir, moh-
koms belo video-yazinin qurbanin mohko-
mado istirakina ehtiyac olmadan asas siibut
kimi gobul edilmasine imkan vermalidir.

Cinayot prosesi ¢gar¢ivasindo hassas isti-
rakgilarin miidafiasi tokco humanizmin to-
zahiirli deyil, hom do Avropa Konvensiyasinin
6-c1 maddosi ils tomin olunan adalatli moh-
komo hiiququnun hoyata kecirilmosinin an
miihiim gartlorindon biridir. Yetkinlik yasina
catmayanlar, seksual vo moisot zorakiligi
qurbanlari, psixi pozuntulari olan soxslor vo
digor hassas kateqoriyalar mohdud imkanlarini
vo yliksok tokrar travmatizasiya risklorini
kompensasiya edon xiisusi prosessual me-
xanizmlors ehtiyac duyurlar.

Beynolxalq standartlarin tohlili gdstorir
ki, hassas istirak¢ilarin effektiv miidafiasi
hiiquqi, tibbi, psixoloji vo sosial aspektlori
birlosdiron kompleks yanagmani tolob edir.
Qanunvericilik normalarmin effektivliyi icra
keyfiyyatindon, miitoxassislorin multidissip-
linar hazirligindan vo videodindirma, ov-
volcadon yazilmig miisahibs kimi miiasir
texnologiyalarin totbiqindon asilidir.

Bu sahods islahatlarin mogsadi vahid
prosedur standartlarinin yaradilmasi, ixti-
saslagmig xidmotlorin formalagdirilmasi, mii-
vafiq infrastrukturun inkisaf etdirilmosi vo
hossas soxslora dost hiiquq sistemi mado-
niyystinin qurulmasi olmalidir. Yalniz bu
elementlorin inteqrasiyasi cinayat prosesinin
istirak¢ilarinin formal deyil, real miidafiosini
tomin eds vo milli cinayot-prosessual sistemi
beynolxalq standartlara tam yaxinlasdira bi-
lor.

Azorbaycan qanunvericiliyinin tohlili gds-
torir ki, usaqlari, zorakiliq qurbanlarinin,
psixi pozuntulari olan soxslorin, eloco do
togsirlondirilon vo ya habsdo saxlanilan soxs-
lorin miidafiasina yonalmis kifayat qador
inkisaf etmis normativ baza movcuddur. Bu-
nunla belo, bazi institutlardan lazimi saviyyado
istifade olunmur.

Azorbaycanin limumavropa hiiquq mo-
kanina inteqrasiyasi soraitindo osas vozifo
yalniz beynolxalq standartlara formal uy-
gunlugu tomin etmok deyil, hom do bu stan-
dartlarin istintaq orqanlariin vo mohkomo-
lorin glindslik faaliyyatins real sokilds totbiq
edilmosidir. Buna gora do, CPM-do hassas
istirak¢inin imumi anlayisi, torkibi, minimal
tominatlar dasti miiayyan edilmalidir. Hassas
istirakgilarla isloyon hakimlorin vo istintaq
subyektlorinin xiisusi hazirlig1 hoyata kegi-
rilmoli, hamg¢inin ixtisaslagdirilmis prosessual
tolimatlar hazirlanmalidir. Hasas qruplarla
bagli CPM-o edilon doyisikliklordon biri do
bu soxslarla bagli adalat mithakimasinin ha-
yata kecirilmasinin biitiin morhololorinin vi-
deo yazisinin apartlmasidir.
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MECTO 1 POJIb OTPACJIEBBIX ITPUHIIUITIOB
B MEXXIYHAPOJHO-IIPABOBOM 3AIIIUTE U
OBECIIEYEHUMU ITPAB JETEN-UHBAJIUI0B

Haruzane Mupkenan Aced orny,
noxtopanTt Kadenpst MexayHaponHoe
IIpaBo Poccuiickuii YHHBepCHTET
Apy:x061 Haponos.

e-mail: nagizade.97@inbox.ru

B cospemennom mupe moou oensimesi Ha
coyuanvHvle Spynnvl N0 PAasiudHbIM Npu-
sHaxam. Taxoe pasoenenue obnecuaem ynpag-
Jlenue obujecmeom, cnocoocmeyem peanu-
3ayuu nompebHocmell u npag Kaxcoo2o ye-
nogeka. OOHoUl u3 Haubonee YA3BUMbIX U
HYHCOAIOWUXCA 8 NOMOWU 2DYNN ABTIAIOMCS
demu u HOOPOCMKU C 02PAHUYEHHbIMU Du-
SUYECKUMU U NCUXULECKUMU BOZMOHCHOCS-
mu. OOHaxo 0 obecneueHusi 8cex Npag
J100ell ¢ 02paHUdeHHbIMU 603MONCHOCHIAMU,
0cobenHo 0emell, HeobXxo0umMo cobnrooeHue
PpA0a npeonocelioK, 6KII0YAS NPABOBbLe, Op-
2aHU3AYUOHHbLE, MeXHUYeCKUe, PuUHaHcosble
u coyuanvhule. Ilockonvky no mepe yenyo-
JleHUuss ux Oa308bIX B03MONCHOCMEN U B03-
MoodicHOCmell obecnedeHus Oe30nacHocmu
peanuzayus Opy2ux conymcmeyrouux gax-
Mopoe cmanosumcs bonee 1€2Kotl U ycneut-
Houl. imenHo nosmomy, npesicoe 8cezo, cie-
oyem yuumuleamuv cmenenv obecneuenus
npas u c80000 KAHCO020 epANCOAHUHA.

Hecmomps na nocmosnnoe yanyonenue
U pacuupenie MexicoyHapOOHbIX OMHOUEHUL
U NPeemMCcmeeHHOCIb EeHOEHYUU PA3GUIMUSL
00U ecmBeHHbIX OMHOWEHU, HYHCOAIOUWUXCS
8 pecyIuposaHul, 3auuma 1 Omcmausanue
npas uenoeexa ece20a npuobpemaris 0cooyo
3HauUMOCmb U akmyanbHocmo. Ilpu smom
passumue 3mozo0 npoyecca om obuje2o K

YacmHOMY, @ MAKdice NPUHAMUE PAZTUYHBIX
MEIHCOYHAPOOHBIX OOKYMEHMOB, KACAIOUJUXCSL
UHOUBUOYATLHBIX CYOBEKMUBHBIX 803MOIC-
HOCmell U COYUANbHBIX 2PYNN, GbIAGUNLO MAK-
J1ce HeoOXOOUMOCmb Yuéma cybompaciesvix
U UHCIUMYYUOHATILHBIX ACNeKmMo8. B smoil
C6A3U 3aWUMa Npas auy ¢ 02PaAHUYeHHbIMU
B03MOJICHOCIAMU 3AHUMAEN 6AdICHOE Me-
cmo.

Onwim nokazvleaem, umo auya 9moil Ka-
me2opuu maxice cmaikueaomcs ¢ paoom
OcpaHuyenull u npensmcmeuil 6 ooujecmse.
Hanpaenennvie npomug Hux oepanudeHus
unu cosoasaemvle UMy Npenamcmeus (Ha-
npumep, Haluuue HeadeK8AMmHuLX HOPM,
CMaHoapmos u NOTUMUKU, He2amugHoe om-
HOWleHUe cO CIMOPOHbI 00Wecmaa U TuteHue
UX BO3MOICHOCMU UHMESPUPOBAMBCS 8 00-
wecmeo, omcymcmeue yciye u nioxas
MpAHCcnopmuas O0OCMynHOCMb, NpoodiIeMbl
€ 00CMYNHOCMBIO U M. 0.) 8 KOHEYHOM UMO2e
NPUBOOSIM K BO3HUKHOBEHUIO OEOHOCMU Cpedu
OMUX UY 8 YCI0BUAX HAPYUIEHUs NPAsa Ha
obpazosanue u mpyo, a maxaice opmupo-
6aHUS NCUXONIOSUYECKUX Kpumepues (Hanpu-
Mmep, denpeccuu, Hey8epeHHOCMU 8 cebe, He-
6EPHOU OYEHKU CBOUX BO3MONCHOCME, Ca-
Mouzonayuu om odwecmea u m. 0.). Umenno
€ 9Mou MOUKU 3peHUsi NpUHAMUe U peai-
3ayus MeHcOyHapOOHO-NPABOGLIX HOPM O
3awume auYy ¢ 0CPAHUYEHHLIMU B03MONHCHO-
cmAMU umeem Oonbuloe 3HaUeHue.

KiroueBble ciioBa: peOeHOK, IpaBa fe-
Teil, MeXTyHapOJJHO-IIPaBOBbIE HOPMBI, HaH-
Jy4IINe HHTEPECHI, 3aKOH, 3alUTa JAEeTeH C
OTPAaHUYEHHBIMH BO3MOKHOCTSAMHU.
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Beenenne

DopMHpOBaHNE OTPACIEBBIX PYKOBOIS-
LIUX [IPUHIIMAIIOB B cpepe 3alluThl IPaB JIUI]
C OrpaHUYEHHBIMU BO3MO)KHOCTSIMH UMEET
OOITbIIIOE 3HAYCHHE. DTU TIPUHIIUITBL, TOMUMO
TOTO, YTO WTPAIOT HAIPABISIONIYIO POJIH B
3alUTe CyOhEKTUBHBIX BO3MOXHOCTEH J1aH-
HOW KaTeTOPHWH JIHI], BBITONHIIOT TaKXKe
(DYHKIHIO «MOCTa» MEXIy IPYTHMU MEXK-
JTyHapOITHO-TIPAaBOBBIME HOpMaMH. [1j1s1 aTOTO
HEOOXOJMMO CHaualia MOSICHUTh TEPMHUH
«TIPUHIIMI, KOTOPBIN paccMaTprBaeTCs Kak
Uiest, IPUHIKIL, PYKOBOJISIIIUE TIPABIJIA, BbI-
pa’keHHBIE B TIPAaBOBBIX HOPMax W OIperie-
JSONME CYNIHOCTh mpasa. Kpome Ttoro,
TIPUHITHAIIBI B TTpaBe 00IaatoT CIeAYIOMIUMHI
XapaKTEPHBIMH MTPU3HAKAMH:

1) 3T ipaBUiIa OTPaKatOT OOHLEKTHBHBIC
3aKOHBI OOIIECTBEHHOTO PA3BUTHSL.

2) OHH MOTYT OBITH TIPSIMO HIJTH KOCBEHHO
YCTaHOBJICHBI B ITPABOBBIX HOPMaX.

3) OHU BBHITIOJTHSAIOT HAIMPABISIONIYIO
(byHKIIMIO, COCTaBIISIsl OCHOBY IIPaBOTBOP-
YECKOH 1eATEIbHOCTH.

OT0T npotuiece, HauaBiuiics B 40-x rogax
XX Beka U NpoAO0KAOIIMICS 10 CHUX T0D,
MIPOSIBIISICS B PA3JIMYHBIX ATanax. JTH dTarlbl
AMEIOT CBOIO CHENHU(HUKY C TOYKH 3PEHUS
3aIUTHI U OTCTauBaHUsI TIPAB JIUI] C OTPAHU-
YEeHHBIMH BO3MOXKHOCTSAMH. Takum 00pazom,
Ha HavaJabHOM dTare, ¢ koHma 1940-x 1o
Hagama 1970-x TomoB, B MEKIYHAPOIHBIX
JIOKYMEHTaxX O 3alllUTe MpaB YeJIOBEeKa WH-
BaJIMTHOCTH BBICTYIIAJTA JIUIIb KaK SJIEMEHT
oOecrieueHus] KOHKPETHBIX CyObhEKTHBHBIX
BO3MOYKHOCTEH M OOBEKT pPEerylnpoBaHUS.
Ha Bropom stane, nauaBmemcsa B 1970-x
rogax W mpoxpospkaBmeMcs 10 2006 rona,
KOHKpPETHBIC CYOBEKTUBHBIC BO3MOXXHOCTHU
JIVII C MHBAJIMTHOCTHIO, & TAKXKE HOPMBI CO3-
JIaHUS] HEOOXOIMMBIX JIJIsl HUX YCJIOBUH OBLTH
c(hopMyTHpOBaHBI B MPUHATHIX MEXTyHa-

pomHbIX HokyMeHTax. [ [puasarine KonpeHnmun
OOH o npaBax nuBanuaoB 2006 roga o6-
ycioBmIo Tpetuit atam. ToT ¢akrt, 4ro yka-
3aHHBIA JIOKYMEHT YCTaHABJIMBAeT 00si3a-
TEJIbHBIE ITOJIOKCHHUS M OTPACIIEBBIE PYKO-
BOJAIIME MPUHIMUIBI B OTHOIIEHUM IIPaB
JUI] ¢ WHBAJIUIAHOCTHIO, MPEILyCMaTpPUBAET
peanu3anuio mpaB ¥ BO3MOXKHOCTEH KEH-
IIUH-WHBAJIUJ0B U JIeTeH-WHBAIUIOB, a
Tarke GOPMHUPOBAHUE MEXaHU3Ma KOHTPOJLS,
JlaeT OCHOBaHUS OIIEHUBATH €ro KakK KOM-
IIJIEKCHBIM MEX1YHAPOAHO-IIPABOBOU J10KY-
MeHT. Kpome Toro, ciieryeT OTMETHTD POJIb
JPYTHX JOTOBOPHBIX HOpM (Hampumep, Kon-
BEHITUH O TpaBax pederka 1989 roxa, Jlex-
JapaIyy o IpaBax KOPEHHBIX HapomoB 2007
rona, KOHBEHIIMM O TEXHHYECKOM U TPO-
(deccuonanbHOM oOpazoBanuu 1989 roxa u
Ip.) ¥ MexaHu3MoB (Hampumep, Komurera
M0 YKOHOMHYECKHM, COIHAIBHBIM U KYJIb-
TypHBIM TIpaBam, Komutera mo mnpaBam pe-
Oenka, KomureTa 1o JTUKBUIAIMN TUCKPH-
MUHAIMA B OTHOIIEHUH >KEHIIWH H JIp.) B
3aliuTe npas yesoBeka. HeciywaitHo, 4TO
95 MUJIITMOHOB YEIIOBEK B MUPE — ITO JETH
C OTpaHWYEHHBIMH BO3MO)KHOCTSIMH, OCO-
OEHHO MOIPOCTKH B Bo3pacte 10 14 ner, u3
KOTOPBIX 13 MUJITMOHOB — JETH C TKEITIBIMHI
(dbopmamu nHBanMTHOCTHI. B A3epOaiimkan-
cKkoil PecrryOnike 9TOT 1mokaszarenb cocTaB-
jsteT 65 482 yenoseka, nian 12% ot 00111€TO
YHCIIa MHBAJIMOB. J{01s1 KEHIINH-NHBAINI0B
coctaBisieT 40%, mmm 202 450 denoBek.
Bce 310 cBUIIETENBCTBYET O TOM, YTO 3AIUTY
TIPaB JIUII C OTPAaHUYEHHBIMHA BO3MOYKHOCTSMH
ClieyeT OLIEHHWBAaTh HE TOJBKO B 00IIEM
KOHTEKCTE, HO M C TOYKH 3PEHHUS 3aIlHTHI
OTJENBHBIX TPYIIL..

B memnom, 3amper AMCKpUMUHAIH 10
MPU3HAKY WHBAIUTHOCTH OTPaKEH B MEXK-
JTYHapOTHO-TIPABOBBIX HOPMaX KaK HaMPsIMYTO
(manpumep, «[IpUHIUTIBI 3aIUTHL JHUI] C

oy
¥
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TICHXUYECKUMH 3a00JIEBAHUSIMH ¥ YTy UIIICHUS
TICHXUATPHIECKOH TIOMOIII», YTBEPKICHHBIE
pesomonueii ['enepansHoit Accambnen OOH
1991 rona, Konsennust OOH o mpaBax un-
Banu0B 2006 rona, XapTusi OCHOBHBIX IpaB
EC 2001 roga u ap.), Tak u kocBeHHo. [lo-
ClIeJIHEeE yallle BCTpeyaeTcs B JIOKyMEHTaX
MEXTyHapOAHBIX TOTOBOPHBIX MEXaHU3MOB
B OOJIaCTH 3aIIUTHl NPaB YeJOBEKa WIH B
MEXIyHapOIHOU CyeOHOM mpakTrke. B ka-
YeCcTBE MPUMEPOB MOKHO TIPUBECTH 3aMeda-
HHe obmero mopsaka Ne 5 Komurera 1o
SKOHOMHYECKHM, COIUAIBHBIM H KYJIETYPHBIM
mpaBaM «O IUIAX C OTPaHUYCHHBIMH BO3-
MOXHOCTIMU» OT 1994 roma, 3ameuanue
o6mero nopsiaka Ne 9 Komurera no nmpasam
pebenka «O npaBax JeTel ¢ orpaHnYeHHBIMA
Bo3MOxkHOCTIMKY OT 2006 roma, a Taxxke
npaxtuky ECITY (narpumep, [Ipertu npotus
Coenunennoro Koponesctra (2002 r.), Yam
npotus Typrwm (2016 1), I'ybeprna npoTus
Xopsaruw, I 'mop mpotus Llseimapun (2009
r.), I.b. mpotus I'perunm (2013 1) u 1p.

B Asepb6aitmxanckoii PecryOnuke ot-
pacieBbIM 3aKOHOAATENBHBIM aKTOM H HOp-
MaTHBHO-TIPAaBOBBIM aKTOM B 0OJIacTH 3a-
IIUTHl TIpaB JIUI] C OTPaHUYCHHBIMH BO3-
MOXHOCTSMU siBisieTcss 3akoH «O mpodu-
JIAKTHKE WHBAJIMIHOCTH W HAPYIICHUH 3710-
POBBsI ICTEH, peaOIUTAIIMK U COIMATbHON
3aIuTe JUI] ¢ OTPaHMYEHHBIMU BO3MOXKHO-
CTSIMU U JICTCH-UHBAIUIIOB» OT 25 aBrycra
1992 roma. Kpome toro, B A3epoOaiimkaHCKOMi
PecnyOnuke neiicTByeT 3aKoH, peryaupyro-
U WHIWBUTyallbHbIE CyOBEKTHBIE BO3-
MOYKHOCTH JIUI] C OTPaHUYEHHBIMU BO3MOXK-
HOCTsIMH. CyIIIECTBYIOT TaKKe BHYTPEHHHUE
3aKOHOZATENbHbIE aKkThl. [Ipumepom MoxeT
CcIyXkuTh 3akoH «O0 00pa3oBaHWU JIHIL C
OTPaHUYEHHBIMH BO3MO)KHOCTSIMH (CIIEIH-
agpHOM OoOpazoBaHuM)» oT 5 wmioHs 2001
rozga. Taxke MHOTOYMCIIEHHBIE TOCYapCT-

BEHHBIE MPOTPaMMBbI, TIPHHATEIE B cdepe
PEryIupoBaHUs OTACIBHBIX OOIIECTBCHHBIX
OTHOIIIEHHH, B TOM HJIM MHOM CMBICIIE CO-
JIep>KaT HOPMBI O 3aIUTE JIUII C OTPaHUYCH-
HBIMH BO3MOXKHOCTSIMH, TEM CAMBIM CITy’Ka
KaK yCTPaHCHHIO MTPOOEITIOB B 3aKOHOIATEITh-
CTBE, TaK M afalTaliy 3alUThl DTOH Kare-
TOpPUH JHI] K TPeOOBAHUSM COBPEMEHHOM
snoxu. Tak, Konuenmus paszsutus «Asep-
Oaiipxan 2020: B3nis B Oymyiiee», yTBep-
xaeHHas Yka3zom [lpesmnmenta AzepOaii-
mokaHckoi PecrryGmiku Ne 800 ot 29 mexaOpst
2012 rona, coaep:KUT MONOKEHUS O peau-
3aIiy PA3IMYHBIX Pa3BUBAIONINX, KOPPEK-
IIMOHHBIX ¥ MHKITFO3UBHBIX 00pa30BaTeIIbHBIX
mporpaMM JUisl IeTed ¢ OrpaHUYCHHBIMU
BO3MOXXHOCTSIMH, HYKIAIOIUXCS B 0C000i
3a00Te, pa3BUTUU WX HABBIKOB U CIIOCOOHO-
CTeH, pacHIMPEHUH WX JO0CTyma K UHQOp-
Malui U OCYIICCTBICHHH MEp MO Mpe-
OTBpAILCHUI0 WX HM3OJISIAN OT OOIIEeCTBa.
«HanuoHanpHass nporpaMMa JeHMCTBUI 1O
TTOBBITIICHUO (P PEKTUBHOCTH 3aIUTHI ITPAB
n cBoOOj yenoBeka B A3zepOaiikaHCKOM
PecnyOnukey, yrBepxkaeHHas Ykazom [pe-
3unenTa AzepbOaiipkanckoit Pecryomuku Ne
1938 ot 27 nexabps 2011 roga, BkITtO4aeT B
ce0st HOPMBI 10 TTOJITOTOBKE MEIUIIMHCKHX,
MeIarOrMYECKIX U COLUAITbHBIX paOOTHHUKOB
(myHKT 2.8), CBA3aHHBIX C ITUMH JIMIIAMH, a
TaKKe I10 MOJTrOTOBKE TPEHEPOB B 001aCcTH
MIPaBOBOTO TIPOCBEIICHUS IS PA3TUIHBIX
CIJIOEB HACEJICHUsI (B TOM YHMCJIE JIUI] C OTPaHU-
YEHHBIMH BO3MOKHOCTSMH) B IEJISX TIPO-
naraael npuanuna KOHECKO «O6paso-
BaHUE JUIs BCcex» U 0osiee 3 PeKTUBHOM 3a-
IIUTHI IPaB ¥ CBOOOJI YeToBeKa (ITyHKT 4.8).
B TO ke Bpems Halie rocyJapcTBO IPHUCO-
equnuiiock K Koneenuuun OOH o mpasax
naBa0B 2006 Toa 3aKOHOM OT 2 OKTSIOPS
2008 roxa.

Llenmpro MCCIEMOBAHUS SIBISICTCS OIpe-
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JIeJICHUE MOJIOKEHUH, CBSI3aHHBIX C UMILJIe-
MEHTaIel MeX/TyHapOIHO-IIPABOBBIX HOPM
0 IpaBax JIMI C OTPAHUYCHHBIMHU BO3MOXK-
HOCTSIMH B 3aKOHOJATeNbCTBO A3zepOaii-
JDKaHCKOM PecrryOnuky, Ha OCHOBE LIIMPOKOTO
aHaJIM3a COOTBETCTBYIOIINX MEXIyHApPO-
HO-TIPaBOBBIX HOPM U HAIIMOHAJIBHBIX 3aKO-
HOJIATEJILHBIX aKTOB, a TAKXKE MHOT000pasust
MHEHUH, BO3HUKAIOLIMX B 3TOW obnacty, a
TaK)ke BBIPAOOTKA MPEIOKEHUH U peKo-
MEHJAIUH OTHOCUTEIBHO MPUHATHS HOBBIX
HOPM B 00MacTsiX, TPEOYIOIIUX PEryaupo-
BaHMS Ha MEXKIAYHAPOIHOM U BHYTPHUIOCY-
JTApPCTBEHHOM YPOBHSIX, B II€JISIX YCTPAHEHUS
CYIIECTBYIOILINX IIPOOEIIOB.

B uccrnenoBanum Takke MPUMEHSIINCH
CHUCTEMHBIH, CPaBHUTEIbHBIA, HHIYKLHNOH-
HBIH, I€yKIIMOHHBIN, KOHKPETHO-COIUOJIO-
TMYECKUM, ICTOPUYECKUN U APYTUE HAayYHbIC
METO/IBI.

Meronuka. PaccMarpuBas KOMIUIEKCHO
OCYIIECTBIISIEMYIO HAa MEK/TyHAPOIHOM yPOB-
HE AEATEJILHOCTh B 00JIACTH 3aLIUThl U OT-
CTaWBaHMA MPAB JIUI] C OTPAaHMYEHHBIMHU BO3-
MOXHOCTSIMH, MOKHO CTPYIIIIUPOBAaTh €&
CIICYIOLIUM 00pa3oM:

1) npuHATHE U peanu3alus pasInuHbIX
YHHUBEPCAIBHBIX MEKTYHAPOIHBIX JIOKYMEH-
ToB (001Iero u 20 oTpacieBhIX), OTpaXKaro-
IIUX TTOJIOKEHMS O 3aIlUTE M OTCTAauBaHHUU
IpaB JIML ¢ OTPAHNYEHHBIMU BO3MOXKHOCTSI-
Mmu. K Takum okymMeHTam oTHOCATCSE Mex-
JYHapOIHBIM NaKT 00 YKOHOMHYECKHUX, CO-
UAIIBHBIX U KYJIBTYpHBIX TpaBax 1966 rona,
Konpennimss OOH o npaBax pe6énka 1989
rofa, [Taprxckast KOHBEHIMS O TEXHUYECKOM
1 npodeccHoHaATbHOM 0oOpazoBanuu 1989
rona, Konsenrust OOH o npaBax WHBaIHIOB
2006 rona, Jlexkmapalys o mpaBax UHBAJIUIIOB
1975 roga, Hexnapamuss OOH o mpaBax ko-
peHHbIX HapoaoB 2007 roaa u Apyrue Mex-
JTlyHapOJHbIE aKThI.

2) HOpPMaTUBHBIC U MPAKTHYECKHIE MeXa-
HU3MBI PA3JIMYHBIX CHEIMATU3NPOBAHHBIX
yupexxnenuii OOH, oTBETCTBEHHBIX 3a pe-
T'YITUpOBaHUE OOIIECTBEHHBIX OTHOIICHUMN
B Pa3IMYHBIX OONACTAX MEXTyHApOIHOM
OOIIIECTBEHHOW KU3HU U 3alIUTy COOTBET-
CTBYIOIIUX TIPaB YeJOBEKa, BBITEKAIOIIUX
13 3TOTO PETYIUPOBAHNS, BKIIIOUAsH AEATEINb-
HOCTb, CBS3aHHYIO C CYOBEKTUBHBIMU BO3-
MOYKHOCTSIMHU JIIOZIEH C OTpaHUUYE€HHBIMU BO3-
MOXKHOCTSIMU. B 3Toii cBSi3M crienuann3u-
poBanuble yupexaeauss OOH, B yacTHOCTH,
DAO (2013 . «baHTKOKCKHE PEKOMEH IAITHH
10 Pa3BHUTHIO arpoOU3HEca ¢ YYETOM MHTE-
pecoB naBanH0B»), MOT (KonBeHtus Ne
159 u Pexomennaiust Ne 168 o npodeccuo-
HaJIBHOU peabuiInTalny U 3aHATOCTH WHBA-
quioB 1983 1., «Pe3osrorust o npodeccuo-
HaJILHOM MMOATOTOBKE UHBAIUIOBY» 1965 1
np.), BcemupHas TypucTckas opraHu3arys
(Pe3omtonust 0 JOCTYITHOM TypH3Me IS BCEX
2005 t., «/exmapamus Can-Mapuno o 1o-
cryrmHOM Typusme» 2014 r. u ap.), BcemupHas
OpraHM3alys HHTEJUIEKTYallbHOM COOCTBEH-
HocTH (MapoKkaHCKHI JOoroBOp 00 ober-
YEHHH JIOCTYTIA CIIETIBIX, JIUI] C HapyIIEHUAMH
3peHHs WIN JIUI[ C OTPaHUYCHHBIMU CIIO-
COOHOCTAMH BOCTIPHHUMATH TIEYaTHYIO HH-
(dbopmanmro K OMyOIIMKOBaHHBIM TPOH3BE-
nenusMm 2013 1), UKAO (PykoBogsriue
TIPUHIIATIBI IT0 OOCTYKUBAHHUIO B a9POTIOPTAX
1990 1), «PykoBozsIIHe MPUHIHMITBI TIO 00ec-
TIEYESHHIO JIOCTYITHOCTH WHBAITUIIOB IS BCEX)
Bo3nymiHelii TpaHCTIOPT» | JIp.) TPOSIBIISIETCS
Oosee perbedHO.

3) meATeIbHOCTh MEKIYHAPOTHBIX HO-
TOBOPHBIX MEXaHW3MOB, JIEHCTBYIOIIUX B
cdepe 3alUTHI OT/ICIBHBIX BUJIOB IpPaB ve-
JIOBEKa WM 3allUThl CYOBEKTUBHBIX BO3-
MOKHOCTEH pa3IuyHbIX KaTE€ropui JIuil.
[Ipumepamu TakKMX MEXaHU3MOB SIBIISIFOTCSI
Komurer mo mpaBam pebenka (OOriee 3a-
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meuanue Ne 9 «O npaBax eTeii-uHBATUAOBY
ot 2006 . u ap.), KomuteT no nukBuaanuu
JMUCKPUMHUHAIINA B OTHOIIEHUU >KEHITMH
(O6mas pexomengarus Ne 18 «O >xeHIIH-
Hax-uHBaNMMAax» ot 1991 r. u ap.), Komurer
M0 3KOHOMHYECKHM, COIMAIBHBIM U KYyJb-
TypHBIM TipaBam (OO01ee 3ameuyanue Ne 5
«O unax ¢ MHBAJIUIHOCTRIO» OT 1994 1. u
Ap.).

4) Ponb MeKIyHapOIHBIX HETIPaBUTEIb-
CTBEHHBIX OpTaHW3allMi B 3allUTe JIUI[ C
WHBAJIUTHOCTHIO M OCHOBHBIE aCIEKThI UX
BIIMSIHUS Ha JIESATEIIbHOCTh MEKITPABUTEIh-
CTBEHHBIX MEXaHU3MOB. SIpKUM MPUMEPOM
ATOTO sBIsieTCS BceMHpHBIA caMMHT He-
MIPAaBUTEIBCTBEHHBIX OpPTaHU3alluil MO BO-
mpocaM HMHBAIUIHOCTH, COCTOSBIIUICS B
[lexune (Kutaiickast Haponnast Pecrry6mnmka)
B 2000 r., 1 mpuHsATas 10 €ro uToram «/lek-
Japanusi 00 HHBaIUIaX B HOBOM ThICSYEIe-
TUU». Tak, N3BeCTHBIC MEXKTyHAPOTHBIE He-
MIPABUTEIBCTBEHHBIE OpPTaHMU3alNU, TPEa-
CTaBIISFOIIVE TIPaBa JIFO/IEH ¢ MHBAJIMIHOCTHIO
(manpumep, «Inclusion International», Bee-
mupHas (Cotro3 cienbix, Bcemupnas dene-
pamus DIyXHxX U JIp.) BHECIH CBOM BKIIaa B
pereHue 00CyXTaeMbIX ITPOOIIEM U TOBEITH
UX 710 CBEIIEHUS MUPOBOTO cooliecTBa. B
pe3ynbTare COCTOSABIINXCS AUCKyccuit B [le-
KWHCKOH JleKiapanuu Obul 0003Ha4YeH P
MIPUOPHUTETHBIX HAIIPABICHUH PEIICHUS MTPO-
OyeMBbl HTHBAJIMHOCTH.

IIpunstue Konsenunun OOH o mpasax
uuBanuaoB 2006 rona n OakyIbTaTUBHOTO
MPOTOKOJIA K HEH MOXXHO OTHECTH K PSIy
HEoOXoIMMBIX (hakTopoB. Bo-nepBhIX, mpu-
3HAHWE JIUI] 3TOH KaTeroOpry PaBHOIIPABHBIMHU
cyObeKTaMu, 00JIaIat0IUMH BCEMU He00XO0-
JUMBIMH BO3MO)KHOCTSIMH B JKH3HH 0OIIe-
CTBa, a TAK)Ke HEOOXOANMOCTh MPEBPAIIECHH
WX W3 TTACCUBHBIX JIUII, TIOTYYAFOIIIX TIOMOIITb
OT TrOCy/IapCTBa, B HOCHTEIIEH MpaB 00yco-

BUJI HEOOXOMMOCTD TIPUHSITHS COOTBET-
CTBYIOIIETO MEX/IyHAPOIHO-IIPABOBOTO JI0-
KyMeHTa. Beqs 10 mocieTHIX JIeCATHIICTHI
peabHOE MOJIOKEHHUE JTUI] C UHBAIUIHOCTHIO
3a4aCTyI0 HE YUUTHIBAJIOCH NP JIOCTIKESHUH
KaKHX-JIM0O IeNiel U 3aJlad B pa3BUTUH 00-
IIECTBA WA PEIICHUH BO3HHUKAIOIIUX MPO-
OseM. DTO TPUBOIUIO K M3OJISALUHU JIUI] C
WHBAJIMIHOCTHIO OT 00IIecTBa U (hopMupo-
BaHUIO Y HHUX psja HEraTUBHBIX Ka4eCTB
(mempeccus, HEYBEPEHHOCTh B cebe, Opo-
JUDKHUYECTBO U TOMPONIAMHUYECTBO, Mpe-
BpallleHue B OOBEKT HCIIONIb30BAaHUS B He-
TaTUBHBIX LEJSIX U T. J1.). BO-BTOPBIX, KOM-
TJIEKCHOE pelIeHre IpolieM, ¢ KOTOPBIMHU
CTAJIKMBAIOTCS JIMIA C MHBAIMIHOCTBIO, HA
OCHOBE MEXAYHApOJIHOTO JIOKyMEHTa, CO3-
JIAFOIIIETO TPABOBBIC 00S3aTEIIBCTBA, BKITFOUASI
3¢ (}EeKTUBHYIO 3alIUTy W TOOIIPEHUE HX
IPaXIaHCKUX, TOJIUTHICCKUX, SKOHOMUYE-
CKHUX, COITUANBHBIX U KYITBTYPHBIX TIPaB, SIB-
JISIIOCh OJTHUM M3 Ba)KHBIX Kputepue. Ha-
KOHEII, B TIPEBIAYIIHE TePHOIbI MEKIyHAa-
POJIHBIC JIOKYMEHTBI O MPaBax HMHBAJIHJIOB
HE COIep)Kalli TIOJIOKEHUH O CO3IaHUU |
(YHKIIMOHUPOBAHUN CEKTOPAJIBLHOIO MeXa-
HU3Ma MOHHUTOpPWHTA. B 3TOH CBS3M OHUM
13 OCHOBHBIX B&XKHBIX MOMEHTOB, OT/IHYa0-
uwmx Konseniuro 2006 rofga oT npeabLayIuX
AHAJIOTUYHBIX MEXKTYHAPOJIHBIX JOKYMCHTOB
0 3aIUTe MPaB MHBAJHJIOB, SIBISETCS Tpe-
JIOCTABJICHUE CEKTOPAJIbHOIO MEXaHU3Ma
MOHHTOpPWHTA. DTO TIPOSIBIISIETCS HAa JBYX
YPOBHSX:

1. Ha HanimoHankHOM ypOBHE MEXaHU3M
MOHHMTOPHHTA MPEJITOJIaraeT KOOPIUHAIIMIO
JIeSITEeTHOCTH 3aKOHOJATEIbHBIX U OTpac-
JICBBIX OPTaHOB B 3aBUCUMOCTH OT X Opra-
HU3AIMOHHBIX CTPYKTYP.

2. Ha MexyHapoTHOM YpOBHE MOHUTO-
puHT ocymecTrisieTcss KomuteToM 1o paBam
naBamaoB. Keratn, Azepbatimkanckas Pec-
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myonuka mpucoeanHmiach k KoHBeHIMH
OOH 2006 roma 3akonom Ne 686-111Q ot 2
okTsa0pst 2008 Toma. DTO aBTOMATHYCCKH
CO3J1aeT YCJIOBHS JJISi OCYIIECTBICHHUS MO-
HUTOPUHIOBOM JesTenbHocT KomuTera o
mpaBaM HHBAIUIOB. B pesynsrare 10 anperns
2014 rona KomuTeT NnpuHsT CBOM OKOHYa-
TEIBHBIC PEKOMEHIALIUH TI0 TIEPBOMY JOKJIATy
Halllel CTPaHBbL.

Cy1iecTByeT MHOKECTBO PETrHOHATBHBIX
HOPM, KaCaloIIUXCs 3aIIUTHI TPaB JIHI C
OTpaHUYEHHBIMHU BO3MOXKHOCTSIMHU, KOTOpPbIE
OTpa)KEHBI B CIEYIONUX JOKYMEHTAX:

1. MexayHapoaHble TOKYMEHTBHI, TOCBSI-
[IeHHBIE 3aIUTE JIUI[ C OTPAHUYECHHBIMHU
BO3MOJKHOCTSIMH TIYTeM (OpMYTUPOBAHUS
TIOJIOKEHUH O 3allTUTe TIPaB YEIOBEKA B IIC-
aoM. Hanpumep, «Ilepecmorpennas EBpo-
neickas conuanbHas xaptus» 1996 roxa,
Kongennus CHI' o mpaBax uenoBeka u oc-
HOBHBIX cBoOOmax 1995 roxa, Ilporokon o
npasax >xeHiuH 2003 roxa k «Adprkanckoit
XapTUU TpaB yenoBeka M Hapoaos» 1981
rona, AdpukaHckas xapTus npaB U Omaro-
nonyuus pederka 1990 roma u np.

2. OTpacneBble MEXTyHApOTHBIE JOKY-
MEHTBI, HETOCPEICTBEHHO HalpaBJICHHbBIE
Ha 3aIUTy TPaB JHI] ¢ OTPAHUICHHBIMHU
BO3MOXKHOCTssMU. Hampumep, Cornarmienne
CHI" «O pemennu npoOiieM HHBAJIUIHOCTH
U COTPYAHUYECTBE B NUHTEPECAX MHBAIUIOB
1996 roga, MexxaMepukaHCKass KOHBEHIIUS
0 JIMKBUIAIUU BCEX POPM JUCKPUMUHAIIH
B OTHOLLIEHUU UHBaIUA0B 1999 roga u ap.

3. PemieHust MeXTyHApOAHBIX OpraHU-
3aluid, HaNpaBJICHHbIE Ha PEryJIMPOBaHUE
OTIENBHBIX BOIPOCOB B OOJIACTH 3AIIUTHI
npaB uHBaK0B. Hanpumep, Pexomengarust
ITACE Ne 1185 ot 1992 1. «IlomuTHnka pea-
Omwnmmranuu WHBAIUAOBY, JupektuBa EC o
paBeHCTBE B c(hepe 3aHSATOCTH JIMI] C MHBA-

maHOoCcThIO 2000 1., Pesomromuu Ne 1249 ot
1993 . m Ne 1356 ot 1995 1. «Ilonoxenue
HMHBAJIUI0B B AMEPUKAHCKOM TTOJTYIIAPHID,
Hexnapanyst u [lnan nefictBuit Agpukan-
CKOT'O CO03a IO 3aHITOCTH M COKPAIICHUIO
oennoctu 2004 r., «Crparerus ['VAM mno
Pa3BUTHIO CEKTOPAILHOTO COTPYJIHUYCCTBAY
u Jp.

4. PaznuyHbIe perHOHATBHBIC TOKYMEHTBI
VI TUTIOBBIC 3aKOHBI, ONIPEIEIISIONIHNE CTPa-
TETrHYeCKHe HAINPaBICHUS W TMPUHIIMIIBI C
KOHKPETHBIMH CpOKaMH peann3anuu. Ha-
npumep, «Ctparerus EC mo Bonpocam uH-
BanmuaHocTH (2010-2020 1T.)», «AdpHukan-
CKOE JICCATHIICTUEC WHBAJINIOBY», NPUHATOE
B mrone 1999 1. u paccuntannoe Ha 1999—
2009 rr., «ApabcKoe JeCATHUIICTHE HHBAJHU-
J0B», npuHaroe B pamkax BJ/IITY u oxsa-
teiBarotiee 2003-2014 rr., «Jlecsatunerue
JNEHCTBUI B 3alIUTy TPaB W JOCTOUHCTBA
nHBaHI0B» (2006-2016 TT) M T. 1.

l'ocymapcTBO nEeHCTBYeT 4epes CBOU CO-
OTBETCTBYIOIIINE YIIOJIHOMOYCHHBIC OPTaHFbI,
obecrieunBasi MPaBUIBLHOE YCTAHOBJICHHE
B3aMIMOJICHCTBUS CYNIECTBYIONINX HOPM C
peanbHOM MPaKTHIECKONW CUTyanuei B o0ma-
CTH 3aIlUThI U OTCTAUBAHMUS [TPAB HHBAJIH/IOB
Y MPEBPAIEHUE UX B TOCTOSIHHO JICHCTBYO-
muii Mexanusm. B nesnom, st hopmuposa-
HUsl TOCYIapCTBEHHOTO YIPaBIECHUS 0OCO-
OCHHO Ba)KHO CO3/IaHME HEOOXOIUMOI Ipa-
BOBOI 0a3bl M yCTAaHOBJICHHE MEXaHH3Ma
KOHTPOJISI C Y4E€TOM HCTOPHUYECKOTO ITyTH
pa3BUTHUSI KOHKPETHOTO TOCY/IapCTBa U Tpa-
JUIHAA TOCYTapCTBEHHOCTH, & TAKXKE MEXK-
JYHapOHO-TIPABOBBIX HOPM W OTHEIHHBIX
PEKOMEH AT MEKIyHAPOIHBIX OpraHn3a-
nuid. [Ipr 3TOM HEOOXOIWMO YUHTHIBATH
aJICKBaTHOE M THOKOE pearrpoBaHUE TOCY-
JIAPCTBEHHOTO YIIPaBJICHHsI HA ObICTPO Me-
HSIFOIIUECS] OOIIECTBEHHBIC OTHOIICHUS, a
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TaKXkKe 3aIUTy TOCYIapCTBEHHBIX HHTEPECOB
B II00AJTbHBIX YCIOBHAX. Bee 3T0 B KoHEUHOM
uTore BeleT K (POPMHUPOBAHUIO KYIBTYpPBI
YIPaBJICHUS U OKa3bIBACT CBOC BIIMSHUE Ha
y4deT (pakTopoB, COCTABJISIOIIMX OCHOBY I'O-
CyAapCcTBeHHOCTU. HecomHEHHO, Tpu TI0-
BBIIICHUU 3(P()EKTUBHOCTH MeXaHH3Ma To-
CY/IapCTBEHHOTO YIPABJICHUS HENb3s YITyC-
KaTh U3 BUJY PEryJIHPOBaHUE aJIMHUHUCTPA-
THUBHO-TIPABOBBIX OTHOIIICHHH, BO3HUKAFOIIHX
B IPOIIECCE YIIPABIICHUS, a TAKKE CIICIUPUKY
B3aMMOJICHCTBHS CYyObEKTOB yIPABICHUS H
uX 00BEKTOB. B 7TOil CBA3M OOHUM W3 OC-
HOBHBIX TIPHOPHUTETOB, YCTAaHOBICHHBIX B
Konmermmu pa3sutust «Azepbaiimkan 2020:
Bamsin B Oyaymiieey, yTBEpKACHHON YKa3oM
IIpesunenta Azepbaiimkanckoi PecryOmuku
Ne 800 ot 29 nekabps 2012 roxa, sBisieTcs
MMEHHO COBEPIIICHCTBOBAHUE 3aKOHOIATEIh-
CTBa M YKPEIUICHHE WHCTUTYIIHOHAILHOTO
roreHnuana. s qoCcTKeHus enel, npe-
YCMOTPEHHBIX B KOHIEHIINH, YKPEIUICHUE
WHCTUTYIIHOHAJIBHOTO ITOTEHIINAIA B PAMKAX
JTAHHOTO TIPUOpPUTETa OOBEAUHSAET TPH OC-
HOBHBIX HarpaBlieHns1. Bo mepBhIX, pa3BuTHe
KaJIpOBOTO MOTEHITHAIIA B TOCYIapCTBEHHOM
cektope. Bo BTopwIX, pacmmpenne (yHK-
[IHOHATHHOCTH «IJICKTPOHHOTO MPABUTEIh-
cTBa». B TpeThux, NpoI0HKEHUE HHCTHUTY-
[UOHAJIBHBIX PEPOPM.

C Touku 3peHus GOPMUPOBAHUS MeXa-
HU3Ma 3allUThl ¥ OTCTAWBaHUS MPAB JIMIL C
OTPaHUYCHHBIMA BO3MOXHOCTSIMH, CYIIIE-
CTBYIOIIIMEC B HAIllel CTPaHE TOCYAapCTBCHHBIC
WHCTHUTYTHI MOYKHO KJIacCU(UITPOBATH CIIe-
JYIOIIIUM 00pa3oMm:

1. B coorBercTBUH ¢ yacThio Il crateu
7 Korctutytuu Azepoaiimkanckoit Pecmy6-
JIMKH, HHCTUTYThI, OCYIIECTBIISIONINE (hyHK-
LIMA BBICIIEH TIOCYJapCTBEHHOW BJIAcTH B
Ka)KIO0M U3 BETBEH 1TOTO pa3esieHUs, OC-

HOBaHHBIE Ha TIPUHIATIE Pa3/ICIICHNs BIacTeil
(mammpumep, IIpe3naeHT AzepbaiimKxaHCKon
PecrryOnukn, Mumm Mexiuic, cyasl);

2. TocynapcTBeHHBIE YUPEKIACHUS, KO-
TOpBIE, HECMOTPSI Ha HaJTMY1e COOCTBEHHBIX
npas, 00s3aHHOCTEH W MMOJTHOMOUYHH, pery-
JISIPHO 3aTParuBaloT B CBOCH JEATEIBHOCTH
BOITPOCHI PABOBOTO TMOJIOKEHNSI MHBATIUIOB
U JIUI] ¢ OTPaHMYCHHBIMH BO3MOXKHOCTAMHU
30pOBbs (Harpumep, MUHHUCTEPCTBO TPpyaa
Y COIMAJILHOW 3aIUThI HaceJIeHHus, MUHU-
CTEPCTBO 3/IpaBOOXpaHeHus, MUHUCTEPCTBO
obOpazoBanms, [ocymapCTBEHHBI KOMHTET
Mo mpoOiieMaM CEeMbH, JKEHIIUH U JeTel,
MUHHCTEPCTBO MOJIO/ICKH U CTIOPTA U JIP. );

3. YupexneHusi, UMeroIre KOHKPETHYIO
HAIPaBJIEHHOCTD JIEATELHOCTH U B CITydasix
HEOOXOJMMOCTH U B YCIIOBHSX, TPEOYEeMbIX
BO3HHUKAIOIUMH TPAaBOOTHOILICHUSMH, 3a-
HUMAIOLIHECs BOTPOCAMH, CBSI3aHHBIMHU C
WHBaIHJIAMU (HampuMmep, MHUHHCTEPCTBO
¢unancos, Komurer no craructuke, ['ocy-
JIAPCTBEHHBI KOMHUTET IO CTaHAapTHU3AIINH,
METPOJIOTHUM M MaTeHTaM, lleHTpasbHbIH
OaHK u 1p.);

4. YupexneHus, CO3JaHHbIC HA OCHOBE
TpeOOBaHUI MEXKTYHAPOIHO-ITPABOBBIX HOPM
B OOJIACTH 3alIUTHI IIpaB YeJIOBeKa U PEeKo-
MEH/IALNH COOTBETCTBYIOIIMX MEKTyHAPO-
HBIX OpTaHU3alIni, 8 TAKIKE MUPOBOTO OTIBITa
(Hanpumep, YIOTHOMOUYEHHBIH 1O MpaBam
yenoBeka (omMOyncMeH) A3zepOaiikaHCcKoi
PecnyOnukn);

5. IHCTUTYTHI, SBJISIOMIAECS YaCThIO pe-
(¢bopM, TIPOBOIUMBIX B Hallel CTpaHe IO
COBEPIIIEHCTBOBAHMIO MEXaHU3Ma rOCYAapCT-
BEHHOTO YIIPaBICHHS, a TaK)Ke HOBOW MO-
TIEITBIO TIEPEIOBOM MTPAKTUKH A3epOaiikaHna,
B pe3yJbrare Npo3pavyHOCTH H YITy4IICHUS
YCIIYT, MPEJOCTABISIEMBIX TpaXK1aHaM (Ha-
npumMep, [ocygapcTBEHHOE areHTCTBO I10
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OKa3aHUIO YCIIYT IpaskJaHaM U COLIMAIbHBIM
uHHOBausAM Tipu llpesumenre A3zepoOaii-
JoKaHCKoU PecrryOmukm).

B coBpemeHHOM MeXIyHApOTHOM IIpaBe
1 3aKOHOZATENhCTBE OOJIBIINHCTBA TOCY-
JApCTB 3all[UTa IpaB YeIOBEKa SBISETCS
MIEPBOCTETICHHON 3a/Ja4eil oOIecTBa U ro-
CY/IapCTBEHHBIX OPTraHOB, a TaKkKe MEeXy-
HapOJHBIX OpraHusanuil. B nocinenuue ae-
CATUJICTHS HOBBIC KPUTEPUU, BOSHUKIINE B
cthepe 3ammTHl MpaB 4YeIOBEKa, 0COOECHHO
3alUTAa JIML, IPUHAJICKAIIUX K OTIEIbHBIM
COLMAJIHLHBIM TpynmnaM (KeHIIIHHAM, JIETSIM,
WHBaIIMIaM M T. 1I.), CTaIi OOBEKTOM BCE
0oJee MMPOKOTO 0OCYKICHUS U PETYIIHPO-
BaHus1. IMEHHO C 3TOM TOYKU 3peHUs 3alUTa
paB WHBAJIHJIOB NpUoOpeTaeT O0IbIIoe
3HaueHue. [ npaBWIBHON OLIGHKHU IIPaB
ITUX JIUIl He0OXOIUMO, IPEXKIE BCETO, pac-
KPBITh CYIIIHOCTb M COZEpKaHHE psiaa Io-
HATU. OnpeneneHue ONpeaeneHust U co-
JIep’KaHUs TIOHSITUM «HUHBAIUI) U «UHBa-
JUIHOCTBY TAK)KE UTPAET B ’TOM OTHOIICHUH
KIJIFOUEBYIO POJIb.

OTHOCHUTENBHO BBILIEU3IOKEHHON UIIEU
MOXXHO CZEJIaTh BBIBOJ, YTO C COLIMAJIBHOU
TOYKH 3PEHUS WHBAJIUIHOCTh B KOHEUHOM
WTOTE TOJDKHA IPUBECTU K (POPMHUPOBAHHIO
TIO3UTUBHBIX TeHIeHIN . OHAKO 3TO HEb34
OTHECTH KO BCEM MHBAJIUAAM. DTO CIIEAYET
0Cc000 OTMETHUTH B OTHOILICHHH JIUII C BPOXK-
JCHHBIMH J1e()eKTaMH, 0COOCHHO JIHII C IICH-
XHUYECKMMHU paccTpoiictBamu. Mccnenosa-
TEeNH, KIACCUPUITUPYOIINE JTUI] C COIHAITb-
HOU JlenpuBalueil U OrpaHUYCHUEM KU3HE-
JIeSITENbHOCTH, XapaKTEPU3YOIIMMHUCS MOJI-
HBIM WJIM YaCTHYHBIM OCJTa0IIeHHUEeM ajiarl-
TallUd K COLMAJIBHOM cpefe, a Takxke JIuL,
3/I0pPOBBE KOTOPBIX HAPYIIIECHO B pe3yabTaTe
CTOMKOTO HapymeHus: QyHKIUI opraHu3ma,
a TaKkKe HYXJAIOIUXCS B COLMANBHON 3a-

LIMTE, YKa3bIBAIOT Ha CIIEIYIOIINE IPU3HAKH,
XapaKTepU3yOLUe JaHHOE IOHATHE!

a) HapylIeHHe 30pOBbs (yTpara WIH
AQHOMAJTHSI ICUXMUYECKOH, PU3NOTOTHIECKOI
WJIM @aHAaTOMUYECKON CTPYKTYPbI UM (PyHK-
LU OpraHu3Ma, XxapakTepusyromuecs Ju-
TEJIbHBIM TEUEHUEM U TSHKEIBIMHU MPOsIBIIE-
HUSIMU);

0) MOJHBIN MM YaCTUYHBIA HU3KUH ypo-
BEHbB aJIalTAllMK K OKPYKafoLIeH COLMaIbHON
cpene, BKIIoUYasi COLUAIbHYIO )KU3HB U CO-
LUAIbHOE OKPYXXEHHUE, BBIPAKAIOLIMNCS B
JUCKPUMMHALMK U COLMAIBHON H30JSILUN
CO CTOPOHBI JIPyruX WICHOB OOILECTBA, a
TaKke, Kak CJIe/ICTBUE, B pearnpOBaHUN Ye-
JIOBEKa Ha 3Ty Cpey COIMaIbHON IenpruBa-
1HeH;

B) OTpaHUYEHME KHU3HEIEATEIHHOCTH,
XapaKTePHU3YIOILEeCs JIFOObIM OIPAHUUCHUEM
WM OTCYTCTBUEM BO3MO)KHOCTH OCYILECTB-
JISITh JIEATEIILHOCTD (BKJIIOUAst TPYH) B PaMKaXx,
CUMTAIOIINXCS] HOPMAJIbHBIMH JUIS YEJIOBEKa
COOTBETCTBYIOLIECTO BO3PACTa;

') HEOOXOAMMOCTb IPUMEHEHUS K YeJo-
BEKY MEp COLMAIbHOMN 3alUThI.

B HayuHO-TEOpETUYECKUX MOJIOKEHUSIX,
0COOCHHO B JIUTEpaAType, YICILIIOIICH 0coboe
BHUMaHHUE H3y4EHHIO MPOOIIEM COIMAITLHOTO
obecriedeHus, 0TMeYaeTcs, YTO MOAXOJbI K
TIOHATHSIM «MHBAJIMTHOCTB WU «MHBAIHID)
MPOSIBISIIOTCS B TPEX (popMax: 0ObIICHHOM;
HOPMAaTUBHO-NIPaBOBOI; TeopeTHudecKoil
(uaie Bcero xapakTepH3yIOLIEHCs BblieIe-
HUEM Mojesel 3a00JeBaHul U UX KJIACCH-
(uKkarueit B HayYHbBIX TpyJax).

[Ipyn aHamu3e OTPACIEBBIX PYKOBOACTB
[0 3aIIMTEe MpPaB JUL ¢ OTPAHUYECHHBIMHU
BO3MOXHOCTSIMHM 37I0POBbsl, B TOM YHCIIE
BBIIIIEYTTOMSIHYTOTO PYKOBOJICTBA B OTHOIIIE-
HUU JIeTel ¢ OrpaHMYEeHHBIMH BO3MOXKHO-
CTSIMHU 3/I0POBbSI, CIIEAYET TAK)KE yUUTHIBATh
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HOPMaTHUBHYIO M UHYIO IEITEIHHOCTh COOT-
BETCTBYIOIUX MEXIYHAPOTHBIX KOHTPOIb-
HBIX MEXaHW3MOB (B yacTHOCTH, KomuTeTa
o mpaBaM pebénka). [lockonpky Komurer
0 mpaBaM peOEHKa MpHUAal MO3UTHBHBIN
UMITYJIBC (POPMHUPOBAHUIO O0JIee KOHKPETHBIX
U WHCTUTYLIHOHAIBHBIX PYKOBOACTB B OT-
vomenun aeteil. Tak, Komuter mo mpaBam
pebO&nka cuén HelomyCTUMOCTh TUCKPUMHU-
Haiuu (cTarbs 2), mepBoodepeaHoe odec-
IIeYeHUE MHTEPECOB peO&HKa BO BCEX JIeH-
CTBUAX B OTHOIIEHWHW nered (crarbs 3),
MpaBO HA YXKW3Hb, BEDKUBAHUE W Pa3BUTHE
(cTatpst 6) u cBOOOTY CBOOOIHO BBIpAXKaTh
CBOM B3LVISAIBI (CTaThs 12) oOIMMH TIPHH-
numamu Korasennuu. To ecTh, COMIACHO I10-
suruu Komutera, o01iye MpUHIINAIIBI O3HA-
YaIOT, YTO BBINICYKa3aHHBIC CTATbU JOJKHBI
OBITh B ITOJIHOWM MEPE OTPAKEHBI B peau3a-
WU U PeaTU3aIiy CyObEKTUBHBIX BO3MOXK-
HOCTEH, ycTaHOBICHHBIX KoHBEHIIHMEH.

B nacTosmeM MOKyMEHTE H3Iaraercs
psia o0sI3aTeNbHBIX MTOJIOKEHUH, HaITpaBJICH-
HBIX Ha TPEIOTBPAIleHNE KEeCTOKOTO 00pa-
IIEHNUS C IEThMHU, OTCYTCTBHS 3a00ThI U TIpe-
HEOPEIKCHUS UMU:

1) B koHTEKCTE 3ampeTa TUCKPUMUHAIIAN
B OTHOIIECHWH JAETEH TOCYIapCTBO JOIKHO
VACTSATh 0C000€ BHUMAHKE YSI3BUMBIM IPYII-
naMm JeTed Tpu pa3padoTKe W peau3alnuu
MIPOrpaMM MO MPeTOTBPAIIEHHUIO KECTOKOTO
oOpaleHus ¢ IEThbMH U OTCYTCTBHSI 3200THI.
K ys3BUMBIM TpymmaMm JeTeil OTHOCSATCS
JIETH, TPUHAISKAIINE K PACOBBIM, 3THU-
YECKHUM, PEITUTHO3HBIM UITH SI3BIKOBBIM MEHB-
IIMHCTBAaM, JIETH C OTPaHUYCHHBIMH BO3-
MOYKHOCTSIMU U JIEBOYKHU.

2) YHUBEpCATHHOTO M KOHKPETHOTO TI0-
HUMaHWS HaWIy4IIHX WHTEPECOB peOCHKA
B JICHCTBHSX, KAaCAIOIIUXCS IETCH, a TakKe
B PEIICHUSIX U JCHCTBHUSIX KOHTPOJIBHBIX Me-

XaHU3MOB He cyIiecTByeT. OHaKO B TF000M
cIlydyae HauTydlllie HHTePeChl peOeHKa JIOJDK-
HBI OBITH TIEPBOOYEPETHBIM COOOPAKEHHEM.
Takum 00pa3omM, posb poauTeNneil MOXKET
YUHUTHIBATHCS MPU MPUHATHHA HEOOXOIUMBIX
Mep M0 3aluTe pedeHKa OT KECTOKOTo 00-
palleHus] ¥ OTCYTCTBUSI 3200ThI, HO HHTEPECHI
W HaWIydllhe MHTepechl peOeHKa TOKHBI
UMeTh peratoniee 3HadeHue 1 3ddek-
TUBHOM 3aILUTHI.

3) [IpaBo Ha cBOOOTY BBIpAKEHUS MHEHHS
U 3aIIUTY peOCHKA OT KECTOKOTO OOpAIICHHS
U OTCYTCTBHS 3a00ThI, 3aKPCIUICHHOE B
cratbe 12 KomBenmuu o mpaBax peOeHKa,
pacrpocTpaHsieTcs He TOIBKO Ha Cy/leOHbIe
pa30uparesbCTBa, HO ¥ Ha pealii3alliio npe-
BEHTUBHOMW nosiuThKU. Kopoue rosops, pe-
OEHOK JTOJDKEH MAaKCUMallbHO y4acTBOBAThH
B IPUHSTHH PELICHUHN U Pa3pabOTKe MOIUTH-
ku. Kpome Toro, onHOM U3 OCHOBHBIX ITPO0-
JIeM, C KOTOPOH CTaJIKUBAIOTCS IETH C OTPaHHU-
YCHHBIMH BO3MOXKHOCTSIMHU, SIBIISIETCS TO,
YTO OHHU CTAJKHUBAIOTCS C MPEMATCTBUAMU U
MOJIBEPTaOTCS ONpeIeIEHHOMN TUCKPUMUHA-
UM TIPU peajii3aliiy CBOETo MpaBa Ha 00pa-
30BaHHe. HEeCOMHEHHO, Takas CHUTyalus
Oonee crienuduUHa YIS OTJACIBHBIX PETHO-
HOB, 0COOCHHO TeX, TJIe IOMUHUPYIOT KOHCEP-
BaTWBHbIC TEHJICHIIMU U APYTUE COLUATIbHBIC
HOpPMBI (HampuMmep, IMJIEMEHHBbIE 00bIYau,
B3IJISIIBI, PACCMAaTPUBAIOILHE JICTEH ¢ OrpaHu-
YCHHBIMH BO3MOXKHOCTSIMU KaK «HEHYKHBIX
1 OOJIBHBIX» 3JIEMEHTOB OOIIEeCTBa | T. 1.).

OnHako Ha MEXJyHApOIHO-IIPABOBOM
ypOBHE CPOPMHUPOBAIUCH TPUHIIUIIBI pea-
JU3alMK [IpaBa Ha o0Opa3oBaHHE JiEeTed ¢
OTPaHUYCHHBIMH BO3MOXHOCTSIMHU. Takum
00pa3zoM, TIPEKIE BCETO, €CITU 0OPaTHTHCS
K METO/TY JACAYKIIUH, TO MOYKHO CJIeTIaTh BbI-
BOJ] O TOM, YTO B MEXTyHapPOIHO-TIPABOBBIX
HOpMax HaxOIUT IPaBOBOE 3aKpEIUICHHE
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KOHKPETHBIE PYKOBOJSIUE HMPUHLIMIBI OT-
HOCHTEIBHO OOECITeueHHs TIpaBa Ha obpa-
30BaHUE JIeTeH C OrPaHUYECHHBIMHU BO3MOX-
HOCTSIMH 37I0pOBbsI (HAllpUMep, PaBEHCTBO,
HWHKITFO3UBHOCTD, HSIUCKPUMUHAIINS U T.1.)2.
OTH TPUHIHMITBI OTPAXKEHBl KaK B OOLIMX
MEXKIYHAPOJIHBIX JIOKYMEHTaxX O 3alluTe
IIpaB yesioBeka (Harpumep, «BceoOras nek-
Japanus npas uyesnoBekay 1948 r., Mexnay-
HApOJHBII MaKT O TPaXKIAHCKUX U TOJIUTH-
yeckux mpasax 1966 r., MexyHapoaHbIi
MakT 00 SKOHOMUYECKHX, COLUANbHBIX U
KyJIbTYpHBIX IpaBax 1966 r., EBponelickas
KOHBEHIIMS O 3alUTE [IPAB YEIOBEKa U OC-
HOBHBIX ¢B00OOA 1950 r., Konsennus OOH
0 mpaBax pebenka 1989 . u T.1.), Tak U B
OTPACIIEBBIX MEKTYHAPOIHBIX aKTaX B 00J1a-
cti obpaszoBarenbpHOro npasa (KoHBeHIus
0 O0opnr0e ¢ JAMCKpUMHUHAIMCH B 00JacTH
00pa3zoBaHus).

Konsennus 1960 rona, Ilapmkckas koH-
BEHITUS O TEXHUYECKOM U MPOECCUOHATb-
HOM oOpaszoBanuu 1989 ronma, BceoGmas
Jexmapanys 06 oopazoBannu s Beex 1990
roga u 1ap. copMupoBaIM PyKOBOAALINE
IIPUHLMIIEI 00Pa30BaHMUs JIUL C OTPAaHUYCH-
HBIMH BO3MO)KHOCTSIMH, OCOOCHHO JeTel ¢
OTrpaHUYECHHBIMU BO3MOXHOCTsIMHU. Heco-
MHEHHO, CJEIYyeT TakKe 0co00 OTMETHTh
pOJIb MEXIYHAapOAHO-IIPAaBOBBIX HOPM B
obnactu oOpa3oBaHMs eTel ¢ OrpaHUYeH-
HBIMH BO3MOXKHOCTSIMU (Hampumep, Bce-
MUPHAas IPOrpaMMa ICHCTBUI B OTHOLLIEHUH
uaBaAOB 1982 roma, CtaHmapTHBIC TpaBIIIa
o0ecrieueHus] paBHBIX BO3MOXKHOCTEH ISt
uaBana0B 1993 roga, CatamaHKCcKas JeK-
Japanysi 0 NPUHIMIAX, TOJIMTHKE U IPAKTUKE
B 00yacTu o0pa3oBaHUs JETEH ¢ 0COOBIMHU
norpebHoCcTIME 1994 TONa M Ap.) B yKper-
JICHUH TIPaBOBOMN 0a3bl STUX MPUHLUIIOB.

TakuMm 00pa3oM, MOKHO OXapaKTepH30-
BaTh COBOKYIHOCTb MEX/IyHapOIHO-TIPaBo-

BBIX HOPM M MEXKYHAPOJHBIX CTaHIAPTOB,
obecreunBamIUX 00pa3oBaHue ACTEH C
OrpaHUYCHHBIMUA BO3MOKHOCTSIMH, CIICTYIO-
M 00pa3oM:

- OOmrast TEHIEHITUS Pa3BUTHUS HOPM
MEXIyHapOJHBIX JIOTOBOPOB B 00JacTH 00-
pa30BaHMs 3aKJIFOYACTCS B OTPEICTICHUH OC-
HOBHBIX HalpaBJICHUI pa3BUTHUsI Chepbl 00-
pa3oBaHMsI COOTBETCTBYIONICH KaTeropuu
JIMLL.

- OCHOBHBIM HaIpaBJICHUEM HOPMOTBOP-
YECKOH JEeSATEIBHOCTH MO 3aKPEIUICHUIO
mpaBa Ha oOpa3oBaHHWE IETEH C 0COOBIM
CTaTycOM B MEXKIYHapOIHO-TIPABOBBIX JI0-
KyMEHTaX sIBJISIETCSI OTPaKCHUE MpaBa Kax-
JIOTO Ha 00pa3oBaHUe, a TAKKE MPETOCTaB-
JICHHE JIOTIOTHUTEIIBHBIX CYObEKTUBHBIX BO3-
MOXXHOCTEH HECOBEPIIICHHOJICTHIM C OTPaHHU-
YCHHBIMU BO3MOXKHOCTSIMH 3JI0POBbSI U Jie-
TAM-UHBAJIHIaM.

Takue BOMPOCHI, KaK HEIOIYCTUMOCTh
JUCKpUMUHAIMK, 3anpeT oo audde-
PEHIMAIMY B TIPABOBOM TTOJIOKESHUH JTFOICH
U HaJIMYHE Y KOKIOTO YeIOBEeKa OJHO3HAY-
HBIX TIPaB ¥ CBOOOJI, 3aKPETLICHBI B TIPUHATHIX
B chepe 00pazoBaHUs MEXKTyHAPOIHBIX JI0-
KyMEHTaX, a UX pean3alusi 00ecreunBacTCs
B paMKax peayn3alyy THX JOKYMEHTOB.

Oc00EHHOCTHIO MEXTyHAPOTHO-TIPABOBON
HOPMAaTHBHOMW 0a3bl MpaBa Ha 0Opa3oBaHME
JIeTel ¢ OrpaHUYCHHBIMH BO3MOXKHOCTSIMH
37I0pOBBS M JICTCH-MHBAIUIOB SIBIISETCS TO,
9TO OOJIBITMHCTBO MOJOKEHHH, KACAFOIIHXCS
3TOTO MpaBa, HOCAT PEKOMEH IaTeIbHbIH Xa-
pakrep.

CreyeT Takke OTMETUTb, YTO, TOMHMO
Konsenmuu 2006 roga, MHOTOYHCIICHHBIC
PYKOBOJISILIME PHHLIAIIBI 3aIL[UThI THBAJIU/IOB
colepyKarcs U B JAPYTHX MEXKIYHAPOTHBIX
JIOKYMEHTax. B 3aBHcHMOCTH OT mpeaMera
PEryIHPOBAHMUS ITH PUHIIUITBI MOYKHO pa3-
JeIUTh Ha JBE yacTH. B mepBoM ciyyae
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OHH HAITPaBIICHBI HA 00ECTICUCHHE 3AIINUTHI
U TIOOIIPEHUS TPaB WHBAIUIOB B IICTIOM.
[Ipumepom 3TOTO SBISETCS yCTaHOBIICHUE
OCHOBOIIOJIATAIONIUX TPUHITUTIOB B ITYHKTE
2.7 noxymenta «llman peiicTBuil mo mo-
OIIPEHUIO TPAB M y4acTHs JIUIl C OTPAHHU-
YEeHHLIMH BO3MOXKHOCTSIMU B OOIIECTBE:
YIy4IICHUE Ka4eCTBA )KU3HU JIUI] C OTPaHU-
YEHHBIMH BO3MOKHOCTsIMH B EBporie Ha 1re-
puon 2006-2015 rr.», mpurasTOro Pexomen-
nanuedt Komurera munuctpo Cosera EB-
pomst 5 ampens 2006 1. BepHo, uTo, X0Ts B
ATOM e JJOKYMEHTE COIEPIKATCSI TIOJIOKEHUS,
MOBTOPSIONINE TMPUHIIHUIIBI, COACPIKAITUSCS
B cratbe 3 Konsenruu 2006 r. (Hanmpumep,
HEAUCKPUMHUHAITUS, PABEHCTBO BO3MOYKHO-
CTEl, PaBEeHCTBO MEX/Ty MYKYNHAMH ¥ JKEH-
[IUHAMH, YBAKCHUE YHUKATHHBIX XapaKTe-
PHUCTHK JIUIT C OTPaHMYEHHBIMU BO3MOXKHO-
CTSIMH M UX TPUHATHE B KAYECTBE KOMIIO-
HEHTA YeJI0BEYECKOTO MHOTO0Opa3Hst ¥ 4aCTH
YEJIOBEUECTBA), TAKXKE IMOSBISIOTCS WHBIC
WM HOBBIE PYKOBOJSIIME MpHHIUIEL. Ha-
MpUMeEp, TOCTOMHCTBO M WHIWBUTyaTbHAS
ABTOHOMUSI, BKITIOUAsi CBOOOY JIMYHOTO BbI-
Oopa, MOJTHOE y9acTHe BCEX JIUI C OTPAHHU-
YEHHBIMHA BO3MOKHOCTSIMU B )KU3HH 0OI1IE-
CTBa, y4acTHE Ha YpPOBHE COOOILNECTBA BO
BCEX PEIICHHSIX, 3aTParuBarOIINX MX KU3Hb,
KaK WHANBUIYAILHO, TAK U Yepe3 MPeCTaB-
TSIONIME WX OPTaHHU3aIid U T. 1.

Bo BTOpOM citydae pykoBoAsIIue MpHH-
IIHITBI 3aITUTHI JIAI ¢ OTPAHMIECHHBIMH BO3-
MO>KHOCTSIMH UMEIOT OTPaHWICHHBIN 0XBaT,
TO €CThb HOCST OTpacieBoi xapakrep. Tak,
Yacte I Kousenmuun MOT Ne 159 1983
rojia 0 nMpo(hecCHOHAILHON PeadUIUTAIIUU
Y 3aHATOCTU MHBAJINU/IOB YCTAaHABIUBACT HE-
KOTOPBIC U3 CIETYIOMINX OTPACIEBBIX MPUH-
LIUIIOB:

1) B COOTBETCTBHM C HAIlMOHAJIbHBIMU
YCIOBUSMH, OTBITOM M BO3MOXKHOCTSIMHU

Ka)KI0€ TOCyIapCTBO pa3padarhiBaeT, pea-
JTU3yeT W TEePHOANYECKH IepecMaTpHUBaeT
HAI[MOHAIBHYIO MOJUTHKY B 007acTH TpO-
(heccoHANBEHON peaOMTNTAIINHN U 3aHATOCTH
WHBAIHAIOB (CTAThA 2);

2) obecrnieynBaTh, YTOOBI COOTBETCTBYIO-
e Mephl MPodeCCHOHANBHON peaduiu-
Taluu OBUIM JOCTYIHBI BCEM KaTETOPHUSM
WHBAJINJIOB, a TAK)KE MMPOBOIUTH TOJIUTHUKY,
HaMpaBJICHHYIO Ha PACIIMpPEHNE BO3MOXKHO-
CTeW TPYAOyCTPOMCTBa MHBAIUAOB Ha OT-
KPBITOM PBIHKE TpyAa (cTaTbs 3);

3) ocHOBBIBaTh MOJHUTUKY Mpodeccro-
HaJIbHOM peaOuINTayy U TPYI0yCTPONCTBa
WHBAJIW0B Ha TPUHIIUIE PAaBEHCTBA BO3-
MOYKHOCTEH MEXIy pabOTHUKaMU-MHBAIHU-
JaMH ¥ JIPYTUMHA PaOOTHUKAMHU B IEJIOM
(craths 4);

4) HeOOXOMUMOCTH TIPOBEICHMUS KOHCYITh-
TalMi MEXAy MPEACTaBUTEIbHBIMU Opra-
HU3AIUSIMHU paboTomaTesieii u pabOTHUKOB,
a TAKOKE OpraHU3aLUsIMI HHBATUIOB U CTPYK-
TYPHBIMH TIOJIPA3ACICHUSIMHA [T HHBATHIOB
10 BOIIPOCaM COOTBETCTBYIOLIEH MOJINTHKH,
a TaKXKe Mep TI0 CONIEWCTBUIO COTPYITHIIECTBY
1 KOOPJIMHAIMH MEKIY TOCyAapCTBEHHBIMU
Y YaCTHBIMH yUPEKACHUAMH B JIEATETHHOCTH
no npodeccuoHaIbHONW peaduIuTaIun
(cratps 5).

Kpome Toro, B mynkre 5 gactu 3 Pexko-
mermarua MOT Ne 99 1955 roga o mpo-
(eccroHaIbHOM peabunnuTaly HHBAIUIOB
MPSIMO TIOTYEPKUBACTCS, YTO MPUHIIHUIIBI,
Mepbl U METO/IbI MPO(heCcCHOHATBHON MOJA-
TOTOBKH, IPUMEHSIEMbIE TTPH OOYIESHUH JTUIT
0e3 MHBAJMIHOCTH, JOJKHBI IPUMEHATHCS
K JTUIIaM C WHBAJIHMIHOCTHIO B TOH Mepe, B
KaKOH 3TO MO3BOJISIIOT MEIUIIMHCKUE U 00-
paszoBarenbHbIe YCIIoBHsA. To eCTh, HECMOTPS
Ha TO, YTO JICHCTBYIOIIMNA MEXTyHapOAHbII
JIOKYMEHT SIBJIIETCS «MSTKOW HOPMOI», OH
HaIpaBJicH Ha 00eCIieYeHUE PABEHCTBA MEXK-
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Jly JHUIAMHU ¢ UHBAJIUJHOCTBIO U JIFOIBMU C
WHBAJIUIHOCTHIO.

B T0 %€ Bpemsi, pyKOBOASIIIUE IPUHLUIIBI
3alIUTHl WHBAJIUIOB MOXKHO HAaWTHU B HOP-
MAaTHBHBIX aKTaX pa3INYHbIX PETHOHATIBHBIX
opranuzauuii. [Ipumepom s3Toro sBISETCA
Mognenpunii 3akoH CHI' «O conmansHOM
3alUTe WHBAIUIOB» OT 25 HOosi0ps 2008
rogal. Tak, crares 3 MojaelpbHOrO 3aKOHA
OTpakaeT MPUHITUIIBI TOCYAAPCTBEHHOM I10-
JUTHKH 110 00€CTICUeHUI0 PABHBIX BO3MOXK-
HOCTE#H M YCTpaHEHHUIO COIMAITbHBIX 0aphepoB
Ut uHBanuoB. [IpaBna, HecMOTps Ha ToO,
YTO CYIIECTBYIOIIEE MMOJIOKEHUE UMEHYETCS
MPUHLUIIOM, TIO CBOEH CYTH U COIAEPIKaHUIO
OHO TIPOSIBJISICTCSL B JBYX OTACIBHBIX Ha-
npaBjicHUsIX. B nmepBoM cityyae oHO 3aKpen-
JICHO B BHJIE CYOBEKTHBHBIX BO3MOXHOCTEH
Ju1st uHBanuaoB. Hampumep, npaBo Ha mpo-
JKUBaHUE B TPAAULIMOHHOM Ccpejie, TpaBo Ha
y4yacTHE B MPUHSITUM PELICHUM Ha BCeEX
YPOBHSIX, PABO HAa aKTUBHOE yYacTHE B 00-
LIEM COLMATbHO-I3KOHOMUYECKOM Pa3BUTHHU
00I11eCTBa, IPABO Ha MOJIy4YeHHUE HEOOXO0 M-
MO TIOMOIII B paMKax OOBIYHOTO 00pa3o-
BaHUs, 3IPAaBOOXPAHEHUS, COITUAIBHOTO 00-
CIIY’KUBAHUS U T. [I.

Bropoii cTOpoHOI NPUHIKAIIOB IOCYNApCT-
BCHHOM IOJIMTUKHA B MOJIeTbHOM 3aKOHE SIB-
JISIHOTCSI 00s13aTeIILCTBA TOCYIapCTRa 0 CO3-
JIAHUIO PaBHBIX BO3MOYKHOCTEH NJIs1 MHBa-
nuaoB. Hanmpumep, 3ampeT JuCKpuMUHAITIT
[0 MPU3HAKY WHBAJIUIHOCTH; PerymspHblil
cOOp CTAaTUCTUYIECKUX NAHHBIX O TIOJIOKECHIH
JIOIEH C MHBAJUAHOCTBIO U UX PA3IUUYHBIX
rpymni;, Pa3pa®oTka W mojiepikka Haluo-
HaJIbHBIX MPOTPaMM, CBA3aHHBIX C JIOAbMU
C MHBAIUTHOCTHIO; [IpuBnedenne opranu-
3a1ii, IPEACTABIAIOIINX UHTEPECHI IO
C MHBAJIMIHOCTBIO, K Pa3paboTKe Iporpamm,
CBSI3aHHBIX C PKOHOMHYECKHUM U COITHATBHBIM
IIOJIOKEHHEM JIIOJIEll C WHBAJIUIHOCTHIO;

Ocy1ecTBIIeHHE COTPYTHIYECTBA C HAYTHO-
WCCIIEJIOBATEIbCKUMH  YUPEKACHUSIMHU 110
BOTIPOCAaM, CBSI3aHHBIM C JIFOJBMH C WHBa-
JIMHOCTBIO, 1 OOMEH Pe3ylIbTaTaMH HayYHbBIX
WCCIICZIOBAaHUH H T. II..

Taxum 06pa3oM, pyKOBOAAIINE TPUHITH-
Ibl, U3JIOKEHHBIE B cTarbe 3 KoHBeHIHMHU O
MpaBaX HMHBAIHUJIOB, OCTAIOTCS OCHOBOIIO-
Jararmmmi npuHmnaMa. [lockonbky 3Ti
MIPUHIIUIIBL, C OHOM CTOPOHBI, MPeILycMaT-
PMBAIOT MHTETPALMIO HHBAIUJIOB B OOIIECTBO,
a ¢ Jpyroi — IopuanYecKoe PaBEeHCTBO U 3a-
MpeT AUCKPUMHUHAIMKA B OTHOIICHUU HHX.
B 0 ke Bpemsi, 3TH pyKOBOZISIIHE TIPHHIHTIH,
Oyay4u OOLIMMH TPUHIIAIIAMHE 3aIUThI UH-
BaJIMJIOB, JIOJKHBI CIIY>)KUTh OCHOBOM JUJIst
(hopmMupoBaHHs OOIIECTBEHHOTO MHEHUS U
OCYIIECTBICHUS TUIAHUPOBAHUSA B cdepe
MPABOCY/IHSL, & TAKKE BHEAPESHUS CBSI3aHHBIX
C 9THM CHCTeM M mpoueccoB. OHU Takke
JIOJDKHBI BIHMSITh HA pa3paboOTKy 3aKOHOB U
HOPMAaTHBHBIX aKTOB, a TAK)KE HA UX TOJIKO-
BaHue. Cieayer TakkKe OTMETHTh, YTO 3TH
o0mmye pyKOBOAALIME MPUHIMIBI MpHUMe-
HSIOTCSL KO BCEM MHBAITUIaM, BKITFOUAs JTUI]
C TICHXOCONHAIFHBIMA M WHTEIJICKTYallb-
HBIMH HapyeHusiMA. HecoMHeHHO, uX pea-
JU3alys J0JKHA OCYLIECTBISITECS B COOT-
BETCTBUU C OOLICTIPU3HAHHBIMY IIPUHIIATIAMHE
MEXITyHapOJHOTO TpaBa (B YaCTHOCTH, CO-
TPYAHHYECTBOM, TOOPOCOBECTHBIM BBITION-
HEHUEM MEXIyHapOIHBIX 00513aTelbCTB,
YBaXCHHEM IpaB YelOBEKa M OCHOBHBIX
CBOOOJI) W OTPACIICBBIMHU PYKOBOISITAMHU
MPUHIMIIAME MEXTyHapOIHO-TIPaBOBOM 3a-
IIUTHl TIpaB 4YeioBeka. OJHAKO caMu ATH
PYKOBOSIIIUE TIPUHIIAIIBI COIEPKAT OIpe-
nenénuble cocrapisromuye. O6 3ToM cBH/Ie-
TEJbCTBYIOT JIa)Ke aHAIU3bI, IPOBEIEHHBIC
OOH, u ux pesynsrarsl. K aTM coctas-
JISTFOIIAM OTHOCSITCS CIIETYIOIIHE:
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- obecrnieyeHre npasa JHIL C OrpaHUICH-
HBIMH BO3MOXXHOCTSIMM Ha IOJHOLEHHOE
ydacTHe B JKHU3HHU OOLIECTBA, a TaKXKe HX
OIICHKa KaK PaBHOIMPABHBIX COIMAIBHBIX
YYACTHUKOB B IEJNISIX UX MHTETPAIU B 00-
IIECTBO;

- MOHUMAaHHE MOTPEOHOCTEH JIUI[ 3TOM
KaTeropuu He B «0cOOOM» CMEBICIIE, a Kak
HEOTHEMJIEMON YacTH COLMAIIBHBIX H KO-
HOMHYECKHX IIEJIeH, a TakkKe YIET HeoOXo-
JMMOCTH TTOJTHOW MHTETPALH, JOCTYITHOCTH
1 (HOpMHUPOBAHMS TOCTYNHOU (hU3NUECKON
1 COLMAIbHON cpenbl (Hampumep, Mpeno-
CTaBJICHUE YIOOHBIX M30HMPATCIBHBIX yda-
CTKOB U HEOOXOIUMBIX YCJIOBUH JUIsl peau-
3aIMy TpaBa rojioca B u30UpareIbHOM Mpo-
ecce, a Takke MPOoIEayp U MaTepHuajoB B
JIETKO TIOHSITHOM W Y00HOM (opmare u T.
1.);

- CO3[aHMe OOLICCTBEHHOH Cpeabl, yBa-
JKAIOWIEH CyIIEeCTBYIOIINE Pa3Inius U UH-
BaJMIHOCTh, U 00ECHEYMBAIOLICH MOJIHO-
LIEHHOE y4YacTHe KEHILMH, MY>KIHH, IEBOYCK
1 MaJIBYMKOB Ha PABHBIX YCIIOBHSX;

- NPUHATHE, NIPU HEOOXOIUMOCTH, IO-
IIOJTHUTEJIBHBIX MEp 110 OKa3aHUIO TIOMOIIN
JMLAM C IICUXOCOLMAIbHBIMU WM HHTEIN-
JIEKTyaJIbHBIMH HapyIIEHUsIMH B IIEJAX 00ec-
TIeYEeHHs X TIPaBOCIIOCOOHOCTH, peau3aliiu
UX IMPaB U y4acTHs B MPOIECCcax MPUHATHUS
pelleHuil HapaBHE ¢ APYTUMY;

- OCyIIeCTBICHHUE 000 AeATeIbHOCTH
JHMLAMH C MHBAJIMJHOCTBIO HapaBHE C Jpy-
TUMHU U C yBaKCHHUEM TIpaB YeJIOBEKa U OC-
HOBHBIX CBOOOI, MJT IPU3HAHUE TAKOU JIes-
TEJIBHOCTU ITyTE€M JOIYILICHUS Pa3indui,
HCKJIIOUCHUN MITH OTKa30B (HaIpumMep, 3arper
KCHIIMHE C HHBAJIUAHOCTBIO OTKPBITH OaH-
KOBCKHH CUET IO TIPUIHHE €€ HECTTIOCOOHOCTH
K YTpaBJIEHUIO, OTKa3 B TPEIOCTaBICHUHU
el paboThI MO MPUUMHE HATUYUA Je(PEKTOB

KaKoH-Im0o 4JacTu Tena (Tima3a, HOTH M T.
711.), HEOOXONMUMBIX ISl €€ JKU3HEIesTelb-
HOCTH W peXUMa TPyaa, U T. 11.);

- YBOKEHUE JTUIHOU CBOOOBI JIUI C WH-
BaJIMTHOCTBIO BBIPAXKACTCA B obecrieueHnn
WX y4acCTHsl HapaBHE C JAPYTMMH B OIpere-
JICHHBIX BOITPOCAx (BO3MOXKHOCTH COOTBET-
CTBYIOIIIETO BBIOOPA B KH3HN, MUHIUMHU3AITHSI
BMEIIIATEILCTBA B IMYHYIO JKU3Hb, IPHUHATHE
JIUYHBIX PEHICHUH U T. 11.); - BAXKHOCTH (op-
MUPOBAHUS U OIICHKU UX OMBITA U MHCHUMN
0e3 yrpo3bl HH3UUECKOT0, TICHXOIOTHIECKOTO
WIA SMOIMOHAIILHOTO Bpe/ia MpU 3alluTe
JIOCTOMHCTBA JIMI[ C OTPaHUYCHHBIMH BO3-
MOXHOCTSIMH,

- HEJIOIYCTUMOCTB OTKa3a paboromarens
OT YBAXKXCHUA JOCTOMHCTBA ITYTEM YHUIKCHUS
JIOCTOMHCTBA M IMYHOCTH JTI000TO pabOTHHKA
(HampuMep, MPUHYKJIEHUE JIUI[ C Hapylle-
HUSIMH 3PEHHS HCTIONB30BaTh OJaHK, HATH-
CaHHBIN TS CIIETIBIX», B TPYIIOBOM TPOIIECCe
UT 1)

- BOKHOCTh 00YCITABIMBAHUS YBaXKEHHUSI
K MHOT0OOpa3uIo, BOSHUKAIOIIEMY U3 pa3-
JUYUH, TPUHATHEM JIPYTUM 4YelIOBEKOM B
KOHTEKCTE B3aUMOTIOHHUMAHWUSI, & TaKKe He-
O6XOIII/IMOCTI) IIPUHATHAA UHBAJIMJIHOCTH Ha
OCHOBE TPHHIIUIIOB YEJIOBEYECKOTO MHOTO-
00pa3us U TyMaHHU3Ma;

- aJICKBaTHOE 00ECIeUCHNUE OOIIECTBCH-
HOW 0€30MMacCHOCTH U 3I0POBbsI B CIIy4asix,
CBSI3aHHBIX C TIPEIOTBPAIICHUEM HECUACTHBIX
CJIy4aeB, BKJIFOYAsi OXpaHy 370POBBIX POJOB
W MaTepHUHCTBRA.

[MpuHuMas BO BHUMaHHE MPOBEICHHBIN
AHAJIN3 U BBIIICU3IIOKEHHOE, MOXKHO TIPUITH
K BBIBOJIAM, BKJTFOYAFOIIUM CJICYIOIINE MO-
JIO)KEHHUSL:

1) IlpuHOUIBI TpaB JHIl C OTPaHUYEH-
HBIMH BO3MOXHOCTAMHU CJIEAYET paccMmar-
pUBaTh BO B3aUMOAEHCTBUU JIPYT C APYTOM.
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To ecTh MX BCECTOPOHHSS OIIEHKA U 00ec-
TIeYeHHEe MOTYT CO3/IaTh IIUPOKYIO OCHOBY
JUTS 3allIUTHl U OTCTaWBaHUS IIPaB JIHI C
OIrpaHUYCHHBIMH BO3MOXKXHOCTAMMU.

2) Crnenyer oOpaTuTh BHUMAaHHUE Ha OT-
PaXCHUE NPUHIUIIOB IIpaB JIMI] C OrpaHU-
YEHHBbIMH BO3MOXHOCTAMU B HAITUOHAJIBHOM
3aKOHONATENbCTBE A3epOaipkanckoit Pec-
nyOnuku. 3akoH «O MpoQUIIaKTUKE WHBA-
JUIHOCTH W HapyIICHUS 30POBbS JICTEH,
peadbuIuTaMK U COIMAILHOW 3allUTe JIUL
C OTpaHUYECHHBIMH BO3MOYKHOCTSIMH | JIETEH
C OTPaHUYCHHBIMH BO3MOYKHOCTSMI OT 25
aprycra 1992 ropma, cuuraronuiicsa orpac-
JIEBBIM HAIMOHAIBHBIM 3aKOHOJATEIHHBIM
AKTOM, HAITPaBJICHHBIM Ha 3allUTY IIpaB JIUIL
C OIrpaHNYCHHBIMU BO3MOKHOCTAMU, 110 PATY
HOJIO)KGHI/II\/'I, B TOM YHUCJIC 110 OTCYTCTBUIO
IIPUHIOUIIOB, HC COOTBCTCTBYCT KOHBCHHI/II/I
2006 roma. OgHako 3aKperyieHue psaa die-
MEHTOB IPHUHIIHIIA JIOCTYITHOCTH HE O3HAYaeT
€ro TIOJTHOTO 3aKOHOoJareiabHoro oxmara. C
JIPyTOil CTOPOHBI, B 3aKOHOAATEIILCTBE He-
BO3MOXHO HAalTH U HEKOTOPBIC IPYTHE Y-
KOBOJIAIIME TPUHIIUIIBI, 3aKPEIUICHHBIE B
Kouneniuu. HecomMHeHHo, cieyeT yuuThI-
BaTh M Pa3HHUILy B COOTHOIIEHUM JaT MpH-
"atus 3akoHa u Konsenrmmu. OqHako QuHa-
MUYecKast PyHKIUSI 3aKOHA MO3BOJISICT HO-
BOMY 3aKOHOJIATEJIbHOMY aKTy PEryJIUpOBaTh
U3MEHSIFOIIUECS OOIECTBEHHBIE OTHOIICHUS
myTeM ero npuHsatus. 3) Tot ¢axr, uyTo pac-
CMOTPEHHBIC BBIIIIE PYKOBOJISIIINE IPUHITHUITBI
paccMaTpHuBarOTCS TOJIBKO C TOYKH 3PEHUS
3aKOHO/ATENbCTBA, COCTABIISET JIUIIb OHY
cTopoHy Bompoca. E€ ocHoBoW sBisieTcs
MIPaKTHYECKas pean3alys dSTHX TOJIOKEHHH.
Bens mpaBoBBIE HOPMBIL, HE PETYIHPYIONIHE
0OIIIECTBEHHBIC OTHOIICHHUS CBOCTO BPEMEHH,
¢ Oosblel BEPOSTHOCTBIO MPEBPAIAIOTCS
B «JIOKHBIE HOPMBI». B TO ke Bpemsl, Tpo-

TpeccMBHAas HOpMa OCTAaETCS BCETO JIWIIb
HOPMOW, a €€ HEUCTIOIHEHUE CTIOCOOCTBYET
HapyIICHUIO TIPaB JINI, SIBISIOMINXCS e
cyObekTamMu (B TOM 4HCIie MHBaIKI0B). To
€CTh, KaK HOPMAaTUBHOE COZIEP)KaHUE TT0JI0-
YKCHUH 1 TIPUHIIATIOB 3aIIIUTHI IPAB YEIIOBEKA,
TaK U UX peajbHOE MPAKTHUYECKOE MpUMe-
HEHHUE JIOJDKHBI OBITh TECHO B3aUMOCBSI3aHBbI,
B LICTIOUKE.

3akiaouenue

O060061mas MPOBEAEHHBIN aHATTN3, MOYKHO
OTMETHUTD, YTO BOIIPOC 3AIUTHI [TPAB JIETEH
OBIT BEIHECEH HA TIOBECTKY JHS B MEXKIY-
HapogHoM mupe nocie Ilepeoit u Bropoii
MHPOBBIX BOIH B CBSI3U C OCCITOMOIITHBIM H
0€/ICTBEHHBIM MOJIOKESHHEM JIeTeH. Mexty-
HapOJHO-IIPABOBbIE HOPMBI, HAIIPABJICHHBIE
Ha 3alIUTY [IpaB JIETEM, HE MPU3HAIOT «IIpaBa
JeTeiD) B MHOM CMBICTIE, YeM MPaBa YeIOBEKa.
[Iporie roBops, yHUKaNbHBIC, crienuduye-
CKHE KaueCTBa JIeTei (POPMHUPYIOT X OCOOBIi
MIPAaBOBOM CTATYC, YTO O0YCIOBHIIO MTPUHSITHE
MEKIYHAapOJHO-IIPABOBBIX HOPM U UX OpH-
SHTAITMIO Ha HAIIMOHAJBHOE 3aKOHOIATEh-
CTBO. YKa3aHHAasl yHUKaJIbHOCTh TAK)Ke MIPH-
BeJIa K MPOBO3MIAIIEHUIO XapaKTePHbIX TPHH-
nuroB. OTHUM W3 TaKUX TPUHIIUAIIOB SIB-
JISICTCSI HAWITyUIIIee 00SCIICUYCHNE HHTEPECOB
pebéuka. B pesyibrare aHayin3a ObLIO IPU-
3HAHO 11eJIECO00pa3HBIM HCIOIb30BaTh B
MIPaBOBOM TOAXOJEC TEPMUH «HAWITYUIIHE
HWHTEPECHD?, a HE «HAWITYYIINE ACTICKThDY.
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OLIL USAQLARIN HUQUQLARININ BEYNOLXALQ-HUQUQIi MUDAFioSi
VO TOMINATINDA SAHOVI PRINSIPLORIN YERI VO ROLU
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Rusiya Xalqlar Dostlugu Universiteti
Beynolxalq hiiquq kafedrasinin doktoranti.
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! Miiasir diinyada insanlar miixtalif asaslarla sosial qruplara boliiniir. Bels bolgili comiyyatin
: idaro olunmasini daha asanlasdirir, haor bir insanin ehtiyaclar1 va hiiquqlarinin reallagmasina
j komoklik edir. Homin gruplardan on hessas vo yardima daha béyiik ehtiyac olanlardan biri
i fiziki vo ogli imkanlart mohdud usaq vo yeniyetmolordir. Bununla belo saglamliq imkanlar
i mohdud insanlarin, xiisusen usaqlarm biitiin hiiquglarinin tomin olunmasi ii¢iin Konstitusiyada
| 6z oksini tapan bir sira miiqgoddom sartlor, o ciimlodon hiiquqi, toskilati, texniki, maliyya,
I sosial xarakterli sortlor yerino yetirilmolidir. Ciinki onlarin bazasi vo tominat imkanlari
I dorinlegdikca digor olagoli amillorin do reallagsmasi daha asan vo ugurlu olur. Mahz buna
I goro ilk ndvbads har bir votondasin hiiquq ve azadliglariin tominolunma doracasi nozordon
! kecirilmoalidir.

: Beynolxalq miinasibatlorin durmadan derinlogsmasi vo genislonmasine, tonzimetmaya
j ehtiyaci olan ictimai miinasibotlorin inkisaf tendensiyasimin davamhhigina baxmayaragq, hor
j bir zaman in- san hiiquglarmin qorunmasi vo midafiasi xiisusi 6nom va aktualliq kosb
| etmisdir. Eyni zamanda, bu prosesin iimumidsn xiisusiys dogru inkisaf etmasi, habels ayri-
| ayr1 subyektiv imkanlar va sosial qruplarla bagli miixtslif beynolxalq senadlorin gobulu
I yarimsahovi vo institusional aspektlorin nozor- don kegirilmosi zorurotini do meydana
I ¢ixartdi. Bu istiqgamatdas olillerin hii- quglarinin miidafiosi miihiim yer tutur.
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I comiyyat torafindon monfi miinasibot va onlarin comiyyasto inteqrasiyadan mohrun olunmasi, |
' xidmatlorin ¢atismazliglr vo dasimma imkanlarimin zaifliyi, miiyassorlik problemlari vo s.) !
- noticade hamin soxslor arasinda tohsil va amok hiiququnun pozulmasi kontekstinds yoxsullugun .
- yaranmasina, habels psixoloji meyarlarin (masalon, depressiya, 6ziins inamsizliq, imkanlarmin .
- diizglin qiymatlondirilmamasi, 6zlinli comiyyatdon tercrid etms va s.) formalagmasina gotirib |
i cixarir. Mahz bu baximdan, slillorin miidafissine dair beynalxalq hiiquq normalarinin gabulu |
i va realizasi mithiim shamiyyat kosb edir.

I hiiqug, slil usaqlarm miidafissi.

I division makes it easier to manage society, helps to realize the needs and rights of each
I person. One of the most vulnerable and in greatest need of assistance among these groups is
I children and adolescents with physical and mental disabilities. However, in order to ensure |
! all the rights of people with disabilities, especially children, a number of prerequisites, !
. including legal, organizational, technical, financial, and social conditions, must be met. :
- Because as their base and security capabilities deepen, the realization of other related factors -
- becomes easier and more successful. That is why, first of all, the degree of ensuring the :
+ rights and freedoms of each citizen should be considered.

; of the development trend of public relations that need regulation, the protection and defense |
| of human rights has always acquired special importance and relevance. At the same time, the |
I development of this process from general to specific, as well as the adoption of various in- |
I ternational documents related to individual subjective opportunities and social groups, has
I also revealed the need to consider sub-sectoral and institutional aspects. In this regard, the |
! protection of the rights of persons with disabilities occupies an important place.

- obstacles in society. The restrictions directed against them or the obstacles created (for .
- example, the existence of inappropriate norms, standards and policies, negative attitude by :
+ society and their deprivation of integration into society, lack of services and poor transportation, ;
i accessibility problems, etc.) ultimately lead to the emergence of poverty among these ;

Tacriiba gostorir ki, bu kateqoriyadan olan soxslor, eyni zamanda, comiyyatdo bir sira |

: mohdudiyyst vo maneslorlo garsilasirlar. Onlara qarsi yonolon mohdudiyyatlor, yaxud !

yaradilan maneaslor (mosalon, geyri-miinasib norma, standart vo siyasotin movcudlugu, |

Acar sozlor: usaq, usaq hiiquglari, beynolxalq hiiquq normalari, on {istiin moenafelor, |

THE PLACE AND ROLE OF SECTORAL PRINCIPLES IN THE
INTERNATIONAL LEGAL PROTECTION AND PROVISION
OF THE RIGHTS OF CHILDREN WITH DISABILITIES

Nagizade Mirkenan Asef,

Peoples' Friendship University of Russia
Department of International Law.
Nagizade.97@inbox.ru
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In the modern world, people are divided into social groups on various grounds. Such a |
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|

Despite the constant deepening and expansion of international relations and the continuity ;

Experience shows that persons from this category also face a number of restrictions and :
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| persons in the context of violation of the right to education and labor, as well as the |
I formation of psychological criteria (for example, depression, lack of self-confidence,
I incorrect assessment of their capabilities, self-isolation from society, etc.). It is from this |
I perspective that the adoption and implementation of international legal norms on the !
I protection of persons with disabilities is of great importance. :

Keywords: child, children's rights, international legal norms, best interests, law, protection .
of children with disabilities.

ENGELLI COCUKLARIN HAKLARININ ULUSLARARASI HUKUKI
KORUNMASI VE SAGLANMASINDA OZNE iLKELERININ YERi VE ROLU

Nagizade Mirkanan Asef oglu,
Rusya Halklar Dostlugu Universitesi Uluslararasi Hukuk Boliimii Doktora Ogrencisi. -
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Modern diinyada insanlar ¢esitli temellere gére sosyal gruplara ayriimaktadir. Bu ayrim, !
toplumun yonetimini kolaylastirir ve her bireyin ihtiya¢ ve haklarinin gergeklestirilmesine !
katkida bulunur. Bu gruplarin en savunmasizlarindan ve yardima en ¢ok ihtiya¢ duyanlardan :
biri de fiziksel ve zihinsel engelli ¢ocuklar ve ergenlerdir. Bununla birlikte, engelli bireylerin, ;
ozellikle gocuklarin tiim haklarini giivence altina almak i¢in, yasal, organizasyonel, teknik, |
mali ve sosyal kosullar da dahil olmak {izere bir dizi 6n kosulun yerine getirilmesi gerekir. |
Cinkl bunlarin temeli ve saglama olanaklar1 derinlestikce, diger ilgili faktorlerin |
gerceklestirilmesi daha kolay ve basarili hale gelir. Bu nedenle, her seyden once, her |
vatandagin hak ve 6zgiirliiklerinin giivence altina alinma derecesi dikkate alinmalidir. [
Uluslararast iligkilerin siirekli derinlesmesi ve genislemesine ragmen, diizenlenmesi !
gereken sosyal iligkilerin gelisim egiliminin siirekliligi, insan haklarinin korunmasi ve !
savunulmast her zaman 6zel bir 6nem ve gegerlilige sahip olmustur. Aym zamanda, bu !
stirecin genelden 6zele dogru gelismesi ve bireysel 6znel firsatlar ve sosyal gruplarla ilgili !
cesitli uluslararasi belgelerin kabul edilmesi, alt sektorel ve kurumsal yonlerin de dikkate :
alimmasi ihtiyacini ortaya koymustur. Bu dogrultuda, engelli kisilerin haklarinin korunmasi i
onemli bir yer tutmaktadir. |
Deneyimler, bu kategorideki kisilerin ayni zamanda toplumda bir dizi kisitlama ve |
engelle karsilastigini gdstermektedir. Onlara dayatilan kisitlamalar veya engeller (6rnegin, |
uygunsuz normlarin, standartlarin ve politikalarn varhigi, toplumdan gelen olumsuz tutumlar |
ve topluma entegrasyonlariin engellenmesi, hizmet eksikligi ve yetersiz ulagim, erisilebilirlik |
sorunlar1 vb.), nihayetinde bu bireyler arasinda egitim ve ¢aligma hakkinin ihlali baglaminda |
yoksullugun ortaya ¢ikmasina ve psikolojik kriterlerin (6rnegin, depresyon, dzgiiven eksikligi, !
yeteneklerinin yanls degerlendirilmesi, toplumdan kendini izole etme vb.) olusmasina yol !
acmaktadir. Bu acidan bakildiginda, engelli bireylerin korunmasina iliskin uluslararasi yasal !
normlarin benimsenmesi ve uygulanmasi biiyiik 6nem tagimaktadir. I
Anahtar kelimeler: cocuk, ¢ocuk haklari, uluslararasi yasal normlar, en iyi ¢ikarlar, :
hukuk, engelli ¢ocuklarin korunmasi. i
|
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1. Giris
/ Moaqalada tibbi xarakterli macburi tadbirlarin ci- \ Cinayat hiiququnda sub-

nayat va cinayat-prosessual hiiquq ¢or¢ivasinda tonzimlonmasi
arasdrili. Anlagsiz vaziyyatda cinayat tératmis va ya cina-
yatdan sonra psixi xastaliya diicar olmug saxslora birbasa
caza tadbirlari tatbiq edilmir, bunun avazina, onlarin hiiqug-
lart xiisusi hiiquqi va prosessual mexanizmlorlo qorunur.
Azarbaycan Respublikasinin Cinayat va Cinayat-Prosessual
Moacoallolorinda bu saha ilo bagl kifayat qador miiddaalar
mévcuddur, lakin praktiki tatbiq zamani bir sira problemlar
meydana ¢ixir. Bunlara mahkamoa-psixiatriya ekspertizalarimin
keyfiyyat masalolori, mohkoma nozaratinin formal xarakter
dasimasi, hiiquqi yardimin effektiv olmamasi va psixiatrik
miiassisalarin vaziyyati daxildir.

Arasdirmada Azarbaycan tacriibasi Avropa Insan Hii-
quglart Mohkamasinin presedentlari (Winterwerp v. Nether-
lands, Stanev v. Bulgaria, Rooman v. Belgium) va Avropa
standartlart ilo miigayisa edilir. Bundan alava, Rusiya, Qa-
zaxistan va Ukrayna kimi postsovet 6lkalorinin yanasmalari,
hamginin Almaniya, Fransa va Niderland taocriibasi tohlil
olunur.

Natico olaraq, Azarbaycan hiiququnda normativ baza
méveud olsa da, praktikada ¢catismazliqlar halo do qalir. Ga-
lacokda bu sahoanin inkisafi iiciin asas istigamoatlor mévcud
qanunlarin icra mexanizmlorinin giiclondirilmasi, mahkamo
nazaratinin real tominata cevrilmasi va tibbi tadbirlorin

insan hiiquglar prinsiplari ilo uygunlagdirilmasidur.

NG /

yekt va togsir anlayiglar osas
institusional konseptlordon
hesab olunur. Cinayot mo-
suliyyetinin yaranmast ti¢iin
soxsin harokatlorinin natico-
lorini anlamasi vo onlart idara
etmok gabiliyyatino malik
olmasi zoruridir. Oks halda,
anlaqsiz soxs torofindon to-
radilmis omal cinayot torki-
bino malik olsa da, hamin
soxs masuliyyata calb edil-
mir. Bu prinsip hiiququn hu-
manist prinsiplorindon irsli
galir vo “nullum crimen sine
culpa” — togsirsiz cinayat
yoxdur — prinsipinin tozahtirii
kimi gobul edilir.
Azorbaycan Respublika-
sinin Cinayat Mocollosinin
21-ci maddosi vo Cinayot-
Prosessual Macollonin LV
vo LVI fasillari anlagsizliq
hallari, hamg¢inin bu hallarda
tibbi xarakterli mocburi

y
i
i
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tadbirlorin hiiquqi tonzimlonmasini miisyyan
edir [1, s.359]. Bu todbirlor coza xarakteri
dasimir; osas moqsadlori soxsin miialicosi,
ictimai tohliikasizliyin qorunmast vo sox-
siyyatin reabilitasiyasidir. Lakin yalniz nor-
mativ tonzimlomo kifayat etmir, ¢iinki prakti-
kada bir sira ¢atinliklor mévcuddur: mohko-
mo-psixiatriya ekspertizalarinin keyfiyyatinin
tominati, mahkomo nozaratinin formal xa-
rakterden ¢ixarilmasi, hiiquqi yardimin effek-
tivliyinin artirilmasi v psixiatrik miiassise-
larin vaziyyati.

Bu mdvzu ham milli, hom dos beynalxalq
hiiquq kontekstindo aktualdir. Avropa Insan
Hiiquqlar1 Mohkomosi (AIHM) 6z prese-
dentlarinds (Winterwerp v. Netherlands, Sta-
nev v. Bulgaria, Rooman v. Belgium) vur-
gulamisdir ki, psixi xastoliys gors azadligdan
mohrum etms yalniz qanuni, zaruri v propor-
sional olmalidir. Homginin, bels tadbirlarin
totbigi zaman1 miitomadi mohkomao nozarati,
adekvat tibbi yardim vo daha az mohdud-
lagdirici alternativlerin nazardan kegirilmasi
tolob olunur. Bu yanasma insan hiiquqlari
il ictimai tohliikasizliyin balansini qgorumaga
xidmot edir.

Miiqayisali tocriibalor gostorir ki, miixtalif
hiiquq sistemlorinds anlagsizliq institutuna
yanagmalar forgli olsa da, moqsad eynidir:
ictimai tohliikesizliyi tomin etmoklo yanas,
insan hiiquqlarin1 qorumagq. Avropa 6lkalo-
rindo — Almaniya, Fransa, Niderland kimi —
mohkomao nozarati vo miidafis hiiquqlari da-
ha genis tomin olunur, miistaqil ekspertiza
institutlar1 foaliyyat gostorir. Postsovet 0l-
kalarinds, o climlodon Azorbaycanda iss qa-
nunvericilikdo nazords tutulan miiddealar
praktikada kifayot qodor effektiv totbiq olun-
mur.

Bu maqalenin magsadi Azarbaycan Res-
publikasinda anlagsizliq voziyystinds cinayat
toratmis soxslora qarsi tibbi xarakterli macburi
tadbirlorin hiiquqi tanzimlonmasini tohlil et-

mok, Avropa vo beynolxalq standartlarla
miiqayise aparmaq vo tocriibado miigahido
olunan bosluglar1 miioyyon etmokdir. Aras-
dirmada asagidaki suallar arasdirilir:

1. Anlagsizliq anlayis1 milli cinayat hii-
ququnda neco toyin olunur vo hansi
meyarlara osaslanir?

2. Tibbi xarakterli macburi todbirlorin
totbiqi zamani hansi prosessual tomi-
natlar nazards tutulur vo onlarin icrasi
neco hoyata kegirilir?

3. Azorbaycan tocriibosi AIHM prese-
dentlori vo Avropa Insan Hiiquglart
Konvensiyasi ilo na doracods uygun
golir?

4. Normativ baza ilo praktik totbiq ara-
sindak1 uygunsuzluglar naden ibaratdir
vo onlar1 aradan galdirmaq ti¢lin hansi
islahatlar tolob olunur?

Metodoloji baximdan tadqgiqat normativ-
hiiquqi tohlil, miigayisali hiiquq arasdirmasi
vo AIHM presedentlorine istinad asasinda
aparilir. Milli qanunvericilik vo mohkomao
tocriibasi Avropa hiiquq sistemlori ilo mii-
qayisali sokilda Gyranilir, beynalxalq sanadlor
— Avropa Insan Hiiquglar1 Konvensiyasi,
BMT prinsiplori (1991), Avropa Surasinin
tovsiyalori — nazors alinir.

Naticada, bu mdvzu yalniz cinayat-proses-
sual hliququn xiisusi institutu kimi nozordon
kegirilmir, eyni zamanda insan hiiquqlarinin
gorunmasi vo hiiquqi dovlat prinsiplorinin
tominat1 baximindan da chomiyyot kosb edir.
Tadqiqat gostorir ki, Azerbaycan hiiququnda
movcud normativ baza kifayst qodordir, la-
kin praktiki totbiqin insan hiiquqglar1 stan-
dartlar1 ilo tam uygunlugunu tomin etmok
ti¢lin olava islahatlar vo somarali icra mexa-
nizmlarinin islonib hazirlanmasi vacibdir.

2. Cinayot Hiiququnda Anlaqsizhq vo
Tibbi Xarakterli Macburi Todbirlar
2.1. Hiiquqi masuliyyatin asaslari

Cinayat hilququnun markazi kateqoriya-
larindan biri hiiquqi mosuliyystdir. Hiiquqi
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mosuliyyat, hiiquq normasinin pozulmasina
gora dovlat torafindon totbiq olunan macburi
todbirlor sistemi kimi gobul edilir vo onun
osas magsadlori ictimai tohliikssizliyin tomin
olunmasi, hiiquqa zidd haraketlorin garsisinin
alinmasi, hiiquq qaydalarinin qorunmasi vo
hiiquqa zidd davranis eden soxsin islah olun-
masidir.

Cinayst masuliyyastinin totbiqi togsir an-
layisina baglidir. Tagsir (mens rea) saxsin
toratdiyi harokatin ictimai tohliikoli xarakterini
anlamasi vo homin horakatlori idare eds bil-
mosi gabiliyyatini ifads edir. Beloliklo, hiiquqi
masuliyyatin yaranmasi li¢lin iki osas sort—
soxsin toratdiyi omali dork etmasi vo soxsin
0z harakotlorine nozarot eds bilmoesi movcud
olmalidir.

Bu sartlordan har hansi biri mévcud de-
yilsa, soxsin hiiquqi masuliyyats calb edilmasi
miimkiin deyil. Bu magam anlagsizliq institu-
tunun hiiquqi asasini togkil edir.

Anlagsizliq hiiquqi kateqoriya kimi soxsin
cinayot torodorkeon psixi voziyyetino gors
harakatlorini dork edo vo idars edo bilmo-
moasini ifado edir [2, s.167]. Bu institutun
tarixi Roma hiiququna qadar uzanir vo miiasir
dovrds insan hiiquglarinin qorunmasi miis-
tovisindo xiisusi 6nom dagiyir.

Cinayest hiiququnun fundamental prin-
siplorinden biri yalniz tagsirli soxsin mosu-
liyyato calb olunmasidir. Bu baximdan an-
lagsiz soxslara coza totbiq edilmomasi, ove-
zindo tibbi xarakterli macburi todbirlorin
goriilmasi humanist coza siyasatinin va hii-
quqi dovlat prinsiplarinin ifadasidir.

Azarbaycan Respublikasinin Cinayat vo
Cinayat-Prosessual Macollasi anlagsizliq
institutunu xiisusi hiiquqi mexanizmlorlo
tonzimlayir. Burada mogsad yalniz ictimai
tohliikasizliyi qorumaq deyil, hom ds anlagsiz
voziyyotds olan soxslorin miialicosi vo co-
miyyoto reinteqrasiyasidir. Lakin praktiki
tatbiqde miioyyan ¢atinliklar galir. Masalan:

» mohkomo-psixiatriya ekspertizalarinin

obyektivliyi;

» mohkoms nazaratinin somaraliliyi;

* psixiatrik miiassisalorin goraiti vo xidmat

keyfiyyati.

Miiasir dovrda anlagsizliq vo tibbi tad-
birlarin totbiqi yalniz milli ganunvericilikla
mohdudlasmir, eyni zamanda beynolxalq
hiiquq vo Avropa standartlari ilo do qiymat-
londirilir. Avropa &lkelorinin tacriibasi, o
climlodon Almaniya, Fransa vo Niderland,
hamginin postsovet 6lkalorinin yanagmalari
Azorbaycan {iglin miiqayissli analiz imkanlart
yaradir. Tacriibolar gostarir ki, bazi 6lkalordo
mohkamo noazarati real tominat saviyyasindo
hayata kecirilir, digarlorinds iss formal xarak-
ter dastyir.

2.2. Doktrinal yanasmalar vo nozari

dsaslar

Anlagsizliq doktrinasi cinayst hiiququ
nazariyyasinda va tacriibads uzun illor mii-
zakira olunan masololordon biridir. Onun
osaslandigi hiiquqi vo falsofi arqumentlor
coza hiiququnun tomal prinsiplori ilo six
baghdir. ©vvala, cinayat masuliyyatinin yal-
niz togsirli davranig asasinda totbiq olunmast
anlayisi, anlagsiz soxslorin mosuliyystdon
konarlagdirilmasinin osas hiiquqi zeminini
toskil edir. Bu prinsip ham Azorbaycan Res-
publikasinin Cinayat Macallasindo, hom da
Avropa dovlatlorinin cinayat ganunvericili-
yinda tasbit olunmusdur.

Klassik doktrina anlagsizlig1 insanin stiur
vo irads qgabiliyyatini itirmasi ilo izah edir.
Bu yanagmaya goro, insan yalniz davranigini
idara etmok vo amalini dork etmoak iqtidarinda
oldugu halda cinayat moasuliyyatine calb edi-
la bilor [8, s.159]. ©Oks halda, belo soxs ci-
nayat hiiququ sistemindo “togsirli” hesab
edils bilmaz. Klassik hiiquq nazariyyasi bu
yanasmani axlaqi masuliyyatls do slagslon-
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dirorok, anlagsiz soxso coza totbigini hom
hiiquqi, ham ds etik baximdan yolverilmoz
hesab edir.

Miiasir doktrina iso bu yanasmani daha
cox sosial funksiyalarla olagolondirir. Utilitar
nozariyyalara' gora, caza institutunun magsadi
yalniz kegmis amollors reaksiya deyil, ham
do galacakds hiiquq pozuntulariin garsisini
almaqdir. Bu monada, anlagsiz soxslorin co-
zalandirilmas1 na preventiv, no do faydali
natico dogurmur. Onlarin comiyyat ii¢lin
tohliikosi coza ilo deyil, tibbi xarakterli moc-
buri todbirlorle aradan qaldirilmalidir. Bu,
hom comiyyatin tohliikssizliyini tomin edir,
hom ds humanizm prinsipine uygun golir.

Doktrinal baximdan bagga bir miithiim
aspekt “ikili tobiot” nozoriyyesidir. Bu ne-
zoriyyoyo goro, anlagsizliq institutunda iki
magsad paralel sokildo mévcuddur: bir to-
rofdon insan hiiquqlarinin miidafissi vo ada-
latli mithakime hiiququnun tominati, diger
torafdon iso ictimai tohliikesizliyin qorunmast.
Hiiqugi mosuliyyat institutunun balansi da
mohz bu ikili tobistlo izah olunur. Anlaqsiz
soxs cozadan azad edilir, lakin onun davranist
dovlatin miidaxilesinden konarda galmur;
macburi tibbi tadbirlor vasitasilo hom fordin
miialicosi, hom do comiyyotin qorunmasi
tomin edilir.

Azarbaycan hiiquq doktrinasinda da bu
movzu otrafinda nozori miizakiralor méveud-
dur. Milli hiiqugsiinaslarin bir qismi anlaq-
sizligin miloyyanlosdirilmasindo daha cox
tibbi meyarlara stiinliik verir, digorlori iso
hliquqi meyarlari oasas gotiiriilmosini vacib
say1r. Avropa hiiquq doktrinasinin movqeyi
iso daha cox qarisiq (tibbi-hiiquqi) yanas-

manin totbigine yénolmisdir. Bu iso AITHM-
in presedentlorindo do tosdiqini tapir: Moh-
komo anlagsiz soxslorin azadligdan mohrum
edilmosini yalniz miivafiq tibbi osaslar vo
ganuni prosedur ¢argivasinds miimkiin sayir
(Winterwerp v. Netherlands, Kruszewski v.
Poland va s.)[ 21].

Bundan alave, hiiquq falsofasinds anlag-
sizliq institutunun adalat nozariyyasi ilo ola-
gosi do xiisusi vurgulanir. Ronald Dworkin
vo Antoni Duff kimi mialliflor insan1 mo-
suliyyat dasityan subyekt kimi doyorlondi-
rorkon, onun iradi qabiliyyetini asas gotiiriirlor.
Irado v siiurdan mohrum soxsa coza tatbiqi
hiiquqi dovlat konsepsiyasina vo “adalatin
barpast” prinsipine zidd hesab olunur.

Beloliklo, doktrinal yanagsmalarin iimumi
naticasi bundan ibaratdir ki, anlaqsizliq ci-
nayat hilququnda asas differensiasiya nozarto
tutulan, insan hiiquqlarint vo comiyyatin
tohliikasizliyini eyni zamanda nazoro alan
kompleks bir institutdur. Miiasir hiiquq ne-
zariyyosinds bu institut yalmz tibbi vo hiiquqi
meyarlarin birlosdiyi, hom fardin miidafissini,
hom ds dévlstin qoruyucu funksiyasini tomin
edon bir mexanizm kimi qobul edilir.

3. Azarbaycan Respublikasinda Hiiquqi
Tonzimloma

Azarbaycan Respublikasinin Cinayat Mo-
collasi anlagsizliq institutunu vo bu halda
totbiq olunan tibbi xarakterli macburi todbirlari
xiisusi normativ qaydada tonzimloyir. Qanun-
verici ham soxsin psixi voziyyastini nozara
alaraq masuliyyata calb edilmomasini tomin
etmis, ham do ictimai tahliikasizliyi qorumaq
moqsadila tibbi todbirlarin tatbiqini hiiquqi
mexanizm kimi tosbit etmisdir.

1. Utilitar nozariyyalor — etik vo hiiquqi nozoriyys istiqgamati olub, cozanin mogsadini yalniz kegmis
cinayato reaksiya vermokda deyil, hom da goalocakds hiiquq pozuntularinin qarsisini almaqda gortir.
Bu yanasmaya gors, coza imumi v xiisusi prevensiya, islah va sosial fayda yaratmaq maqgsadi

dasiyir (Beccaria, Bentham, Mill).
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CM-nin 21-ci maddasine asason, anlagsiz
vaziyyotdo olan soxslor cinayot mosuliyyotino
calb olunmur. Bununla bels, onlarin tératdiyi
ictimai tohliikoli oamollor dovlot vo comiyyat
tictin risk yaratdigindan, tibbi xarakterli moc-
buri tadbirlerin totbiqi zoruridir.

CM-nin 95-ci maddasi vo sonraki miid-
doalar bu todbirlerin mahiyyastini, novlorini
va totbiq sartlorini miioyyen edir. Bu todbirler
coza moaqsadi dasimir; osas mogsad soxsin
miialicasi va ictimai tohliiks riskinin minimu-
ma endirilmasidir. Qanunverici tibbi xarakterli
macburi tadbirlori miistaqil institut kimi no-
zards tutmusdur vo onlari cinayat masuliy-
yatinin ovozi hesab etmir.

Tadbirlorin novlori asagidaki sokilde mii-
ayyen edilir:

1. Macburi ambulator miisahids vo miia-
lico — soxsin birbasa tohliike yaratma-
dig, lakin tibbi nozarst vo miialicaya
ehtiyac duydugu hallarda;

2. Umumi tipli psixiatriya stasionarinda
macburi miialico — soxsin 0ziina va at-
rafdakilara miioyyan tohliiko yaratdig
hallarda, lakin intensiv miisahidoyo
ehtiyac olmayan voziyyatlords;

3. Xisusi tipli psixiatriya stasionarinda
macburi milalico — yliksok ictimai toh-
liiko vo daimi nazarat tolob edon hal-
larda;

4. Xiisusi tipli stasionarda intensiv mii-
sahido ilo macburi miialico — hom 6zii-
no, hom do otrafdakilara ciddi tohliiko
téradon, daimi va intensiv nozarat tolob
edon hallarda [3, s.238].

Bu tadbirlorin se¢imi yalniz mahkoma
torafindon, miivafiq mohkomao-psixiatriya
ekspertizasinin rayi asasinda hayata kegirilir.
Bu prosedur hom soxsin hiiquqlarmi, ham
da comiyyatin tohliikssizliyini qorumaq ba-
ximindan 9sas tominatlardan biridir.

Azorbaycanin cinayst qanunvericiliyindo
anlagsizliq va tibbi xarakterli todbirlor institutu
hom klassik cinayot hiiququ prinsiplori, hom
do beynolxalq standartlarla uzlagdirilmisdir.
Bununla belo, normativ baza movcud olsa
da, praktik totbigde miioyyon bosluglar va
institusional problemlor halo do miisahide
olunur. Masalon, ekspertizalarin keyfiyyati,
mohkoma nazaratinin real tominati vo psix-
iatrik miiossisalorin soraiti kimi masolalor
hala do tokmillosdirilmoys ehtiyac duyur.

Azarbaycan Respublikasinin Cinayat-
Prosessual Macollasi anlagsiz voziyyotdo
cinayat toratmis vo ya cinayat toratdikden
sonra psixi xastaliys tuutlmus soxslor {igiin
xiisusi icraat mexanizmi miioyyan edir. Bu
mexanizm caza siyasatindon forqli olaraq,
hom comiyyatin tohliikasizliyini tomin etmays,
hom dbs soxsin tibbi miialicasi va sosial rein-
teqrasiyasina yonoalmisdir. Macallonin LIV
foslindo (maddolor 467—1- 467—11) tibbi xa-
rakterli macburi tadbirlarin tatbiqi liglin miid-
doalar detall1 sokilda tasbit edilmisdir. Bu
normalar hom mohkomso va istintaq orqan-
larmin salahiyyatlarini miisyyanlosdirir, hom
do insan hiiquglarinin qorunmasini tomin
edir [4, s.1232].

Bu xiisusi icraat bir sira diferensial proses-
sual qaydalar1 ehtiva edir. Soxsin psixi ve-
ziyyatino dair ciddi siibholor yarandiqda
mohkomao-psixiatriya ekspertizasinin toyin
edilmasi zaruridir. Ekspertiza rayi tibbi xarak-
terli macburi tadbirin totbiqi ve onun ndviiniin
secilmasi li¢lin asas gorarverici elementdir.
Tadbirler yalniz mohkoms gorari ilo hoyata
kegirilir; prosesds dovlat ittthamgisi, miida-
fiagi vo zoruri hallarda zorar¢okmis istirak
edo bilar. Soxsin prosesdo istiraki iso onun
psixi vaziyyati nazors alinmaqla miioyyon
olunur. Bu yanagsma hom hiiquqi miidafis
imkanlarini, hom ds prosessual adalatin qo-
runmasini tomin edir.
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4. Beynalxalq hiiquqi baza vo ATHM
presedentlori

Avropa Surasinin normativ-hiiquqi so-
nadlori anlagsiz soxsloro qarsi tibbi xarakterli
macburi tadbirlarin totbiginds iizv dovlatler
liciin osas istiqamotverici rol oynayir. ilk
fundamental sanod 1983-cii ildo qobul edilmis
R(83)2 sayli Tovsiyadir. Bu Tovsiya psixi
xastolikdon aziyyat ¢okon soxslorin kontilsiiz
hospitalizasiyasi zaman1 hiiquglariin qorun-
masini tomin etmayi nozards tutur. Macburi
miialico yalniz qanuni osas vo tibbi roy asa-
sinda hoyata kegirilo bilor, qorar mohkoma
vo ya miistoqil organ torafindon tosdiglonmali,
alternativ todbirlor nozordon kegirilmali vo
gorarlar miitomadi yenidon gézdon kegiril-
molidir [20].

2000-ci ildo Avropa Surasinin Bioetika
tizro Direktorlar Komitasi “White Paper on
the Protection of the Human Rights and
Dignity of People Suffering from Mental
Disorder” sonadini hazirlayaraq, mocburi
tibbi tadbirlords insan hiiquglarinin qorun-
masini daha da genislondirmisdir. Sonod
osas insan hiiquglar prinsiplerine, macburi
hospitalizasiyanin yalniz tibbi zorurat mévcud
oldugda totbigine, oan az mohdudlasdirici
todbirin se¢ilmasine ve mahkama nozarastinin
giiclondirilmasine diqqat yetirir [21].

Avropa Insan Hiiquqlar1 Mohkomasinin
(AIHM) presedentlari bu prinsiplorin konkret
totbigini miioyyon edir. Masalon, Winterwerp
v. Netherlands isindo mohkoms macburi
hospitalizasiyanin yalniz tibbi ekspertiza ilo
tosdiglonmis xastalik, zorurilik vo davamlh
nozarat sortlori altinda ganuni hesab oluna
bilacayini vurgulamigdir. Digar islor — Varba-
nov v. Bulgaria, Rakevich v. Russia, Stanev
v. Bulgaria vo Shtukaturov v. Russia — mac-
buri tadbirlorin ganuniliyini, azadliq hiiququna
hdérmati vo mohkoma nozaratinin real xarakte-
rini 6no ¢ixarmisdir [17-19].

Qeyd olunan normativ-hiiquqi senadlor
tibbi xarakterli macburi tadbirlar ii¢iin ilkin
hiiquqi baza yaratmis, AIHM presedentlori
iso bu prinsiplorin totbiqini konkret iglor va-
sitasilo formalagsdirmis va tizv dovlatlar liglin
praktik istigamatverici rol oynamisdir. Azar-
baycan ganunvericiliyi vo mahkama tacrii-
basinin beynolxalq standartlarla uygunlag-
dirilmasinda bu sonadlor vo presedentlor
osas hiiquqi istinad manbalari hesab olunur.

5. Miiqayisali hiiquqi tahlil

Tiirkiys Hiiququnda Anlaqgsizhq

vd Tibbi Xarakterli Todbirlor

Tiirkiys hiiquq sistemindo anlagsizliq in-
stitutu klassik cinayot-hiiquqi prinsiplor
asasinda formalasib va bu sahads normativ
baza hom Tiirk Ceza Kanunu (TCK), hom
do Ceza Muhakemesi Kanunu (CMK) ilo
tonzimlonir. TCK-nin 32-ci maddssinds “akil
hastalig1” cinayot masuliyystini istisna edon
osas kimi tosbit olunmusdur [9, s.228]. Bu
maddoyo asason, cinayat torodorkon davra-
niglarinin hiiquqi vo faktiki naticolorini dork
etmayan, yaxud davranislarini idarsetms qa-
biliyystindon mohrum olan soxslor cinayot
mosuliyyotino colb edilo bilmozlor. Belo
soxslor barasindo yalniz comiyyot {i¢ilin
tohlitkonin garsisini almaq mogsadilo tibbi
xarakterli macburi todbirlor totbiq olunur.
Qeyd olunan yanasma cinayot hiiququnun
fundamental prinsiplorindon olan tagsirs go-
ro masuliyyat vo masuliyyatin fordiliyi prin-
siplori ilo tam sokildo uzlasaraq, coza siya-
satinin hiiquqi esasliligini vo odalatlilik to-
loblaring uygunlugunu tomin edir.

Tiirkiys Respublikasinin qanunvericili-
yindo tibbi xarakterli mocburi todbirlor iki
asas formada nazords tutulmusdur:

1. Psixiatriya miiossisasing yerlogdirma
— anlagsizliq voziyyatinds olan goxsloro mii-
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nasibatdo mohkomo qorar1 osasinda tohlii-
kasizlik todbiri kimi miiddatli vo ya miiddotsiz
maocburi miialiconin totbiqini nozordos tutur;
bu todbirin uzadilmasi iso yalniz soxsin co-
miyyat iligilin tohliikalilik vaziyyatinin davam
etmosi ilo asaslandirila bilar;

2. Nozarot altinda ambulator miialico —
soxsin psixi vaziyysti hospitalizasiya edil-
moasini zoruri etmodikdo, mohkomo onun
xiisusi nozarat altinda ambulator miialicoya
colb olunmasina qorar veros bilor [10].

Ceza Muhakemesi Kanunu (CMK) bu
tadbirlorin prosessual mexanizmini miioyyon
edir vo mohkomonin miitloq sokildo mohko-
mo-psixiatriya (adli psikiatri) ekspertizasinin
rayina asaslanmasini tolob edir. Bu kontekstdo
mohkomo-psixiatriya ekspertizasinin obyek-
tivliyi vo mohkomo nozaratinin effektivliyi,
hom fordin hiiquglarinin qorunmasi, hom
do comiyyatin tohlilkasizliyinin tomin edilmasi
baximindan xiisusi shomiyyat kasb edir.

Tiirkiys hiiququnun miithiim xiisusiyyati
ondan ibaratdir ki, tibbi xarakterli macburi
tadbirlor caza kimi deyil, tohliikasizlik todbiri
kimi nozordos tutulur vo magsad soxsi coza-
landirmaq deyil, potensial tohliikoni ney-
trallasdirmaqdir. Bu mexanizm Avropa insan
Hiiquglar1 Konvensiyasinin 5-ci maddasindo
tosbit olunmus azadliq vo toxunulmazliq
hiiququ ils uygunlasdirilmaga calisilir.

Mohkomao tacriibasi do bu yanasmani
dostoklayir. Belos ki, Yargitay (Tiirkiys Ali
Mohkomasi) bir ¢ox qorarlarinda qeyd et-
misdir ki, anlaqsizliq hallar1 yalniz formal
tibbi roy osasinda deyil, ham da soxsin kon-
kret davranislari vo comiyyat tiglin tohliikalilik
doracesi nazore alinmaqla qiymetlondiril-
molidir. Masalon, Yargitayin 2005/153 sayli
gorarinda vurgulanmisdir ki, “tohliikosizlik
todbiri soxsin sosial adaptasiyasini tomin et-
moklo yanagi, comiyyatin qorunmasina da

xidmot etmolidir” [9, s. 243].

Tiirkiyo Konstitusiya Mohkomasi iso bir
sira fordi miiraciotlordo (mosolon, 2014-cii
ildo gobul edilmis Mehmet Hasan Altan
isindo) moacburi tibbi todbirlerin qanunilik,
proposionalliq vo miiddet mohdudiyyati prin-
siplorine uygun tatbiq olunmasinin vacibliyini
xtisusi vurgulamigdir [11, s.253]. Mohkoma
qorarlarmda gostarilir ki, tibbi tadbirlar yalniz
zoruri oldugu miiddoat arzindo davam etdi-
rilmali, mohkoms nozarati iso formal yox,
real vo effektiv olmalidir.

5. Almaniya va Avropa Olkalarinda
Anlagsizhiq vo Tibbi Xarakterli
Tadbirlor

Almaniya hiiququnda anlagsizliq (Schul-

dunfdhigkeit) vo tibbi xarakterli mocburi
tadbirlarin tatbiqi uzun illor arzinds inkigaf
etmis vo qanunla sistemlogdirilmisdir. Alma-
niya Cinayat-Prosessual Macallosinin (StGB)
20-ci maddesine gora, psixi xastalik, zehni
qiisur va ya siiur pozuntusu sabobindan gox-
sin toratdiyi amolin naticalorini dork eds vo
horokotlorini idaro edo bilmodiyi hallarda
cinayot mosuliyyati totbiq edilmir. Bu soxsloro
yalniz comiyyaetin tohliikasizliyini qorumaq
vo onlarin tibbi miialicasini tomin etmok
magsadils tadbirlor nazards tutulur.

Almaniya mohkomolori torafindon aga-

gidaki tibbi xarakterli macburi todbirler tot-
biq eds biler:

* Psixiatriya miiassisasindo hospitalizasiya
(StGB §63) — ciddi ictimai tohliikali
horokotlor toradon soxslor tigiin miid-
dotsiz olaraq totbiq olunur.

* Asililiqg miualicosi miiossisosi (StGB
§64) — narkotik vo alkoqol asililig1 olan
soxslorin miialicosi vo sosial reinteqra-
siyas1t magsadils taskil edilir.

* Elektron nazarat va profilaktik todbirlor
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(StGB §68b) — daha az tohliikoli soxslor
iiclin azadl1g1 qorunmagla nozarat tod-
birlari totbiq olunur.

Almaniya sisteminda tatbiq olunan ‘dual-
track’ yanagmast hom coza, hom do tibbi
miidaxiloni eyni zamanda tomin edir. Bu
mexanizm psixi pozuntu va ya asililiq sabe-
bindon ictimai tohliiko yaradan soxslor iiglin
hom adekvat hiiquqi mosuliyyat, ham do
mialico imkanin1 birlogdirir.

Fransada vs Italiya Cinayat Macollolorinin
miivafiq olaraq 122-1 vo 88-ci maddolorindo
geyd olunur ki, “altération du discernement”,
“incapacita di intendere e di volere” prinsipi
ilo psixi voziyyoti pozulmus soxslori cinayot
masuliyyatinden azad edir. Onlarimn barasindo
iso “misure di sicurezza” (tohliikasizlik tod-
birlori) — asason hospitalizasiya vo nazarot
mexanizmlari — totbiq olunur.

Bu miiqayisoli tadgigat gostorir ki, Avropa
o6lkalorinds psixi xastalik sababindon cinayat
mosuliyyatindon azad olunan soxslars totbiq
olunan tibbi xarakterli todbirlor coza xarakteri
dasimir. ©sas magsad ham comiyyatin toh-
liikosizliyini tomin etmok, hom do soxsin
tibbi miidafiasini vo hiiquglarini qorumaqdir.

6. MDB o6lkalorinds anlaqsiz vo psixi
xastaliyi olan saxslora qarsi tibbi xarakterli
macburi tadbirlarin tatbiqi

Rusiya Federasiyasimin hiiquqi bazasi
anlagsiz soxslara qarsi tibbi xarakterli macburi
tadbirlarin totbiqine dair genis normativ baza
mioyyaon etmisdir. Rusiya Federasiyasi
Cinayat Macallssinin 97-ci maddasing asasan,
cinayat toradorkon anlaqsiz voziyyatds olan,
yaxud cinayotdon sonra ruhi xostoliyo diicar
olmus soxslora gars1 mocburi tibbi todbirlor
totbiq edilo bilor [15]. Bu todbirlor comiyyot
ticiin tohlitkonin aradan qaldirilmasina yo6-
nalmis xiisusi cinayat-hiiquqi reaksiya formasi

kimi giymatlondirilir. Eyni zamanda, Rusiya
Federasiyasi Cinayat-Prosessual Mocoallosinin
433-446-c1 maddolori bu todbirlorin proses-
sual mexanizmlorini miioyyon edir vo moh-
komonin yalniz mohkoma-psixiatriya eks-
pertizasinin rayind asaslanaraq gorar qobul
edo bilocayini agiq sokildo gostorir. Rusiya
Federasiyasinin qanunvericiliyi tibbi xarakterli
macburi todbirlorin miixtolif formalarini no-
zardo tutur. Bunlara moacburi ambulator mii-
sahido vo miialice, limumi tipli psixiatrik
stasionarda yerlosdirma, eloco do giiclondi-
rilmis nozarat rejiminin totbiq olundugu ix-
tisaslagdirilmis psixiatrik miiossisolordo mac-
buri miialice daxildir.

Mohkama tacriibasine baxildiqda, Rusiya
Ali Moahkomosinin Plenumu 2007-ci ilda
gobul etdiyi gorarda mohkomolors tovsiya
olunmusdur ki, onlar yalniz ekspert raylorino
deyil, eyni zamanda soxsin konkret davra-
nigina, ictimai tohliikolilik deracesine vo
mohdudiyyatlorin zaoruriliyine do diggat ye-
tirsinlor. Lakin praktiki miistovido “sosial
tohliikalilik” meyar1 ¢ox genis sorh edilir vo
bu sobabdan soxsin potensial tohliikoli hesab
olunmasi asasinda mohkomalar miiddatsiz
macburi stasionar miialicaya colb etma qorart
¢1xara bilirlor. Bu yanasma iso Avropa insan
Hiiquglar1 Mohkomasinin presedentlari ilo,
xiisusilo do Kudta v. Poland isinds vurgulanan
proporsionalliq prinsipi ilo ziddiyyat toskil
edir. Natico etibarilo, Rusiya Federasiyasiin
praktikasinda bir sira ciddi problemlor qal-
magqdadir: miiddstsiz mohdudiyyatlorin totbiqi
vo macburi stasionar miialicoya calb etmanin
illorlo davam etmosi, azad edilmo proseduru-
nun tibbi miioessisolorin royindon asili vo-
ziyyotdo olmast vo mohkomo nozarotinin
formal xarakter dagimasi va s. Avropa Mah-
komasi Shtukaturov v. Russia (2008) isinda
mohz bu ¢atigsmazliglart vurgulamis vo moh-
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dudiyystlarin geyri-proporsional xarakterini
tosbit etmisdir.

Qazaxistan Respublikasinda da oxsar hii-
qugi mexanizm movcuddur. Cinayst Mo-
collasinin 89—94-cii maddolori anlaqsiz soxs-
lara garsi tibbi xarakterli macburi tadbirlarin
hiiquqi asaslarint miiayyan edir vo magqsad
yalniz coza vermok deyil, hom do soxsin
mialicesini vo comiyyat Ugilin tohliikkonin
neytrallasdirilmasini tomin etmokdir. Qaza-
xistanin Cinayat-Prosessual Macallosinda
xiisusi vurgulanir ki, mohkoma qorar1 olmadan
heg bir soxsin psixiatrik stasionara yerlogdi-
rilmosino yol verilmir. Bu, dovlatin insan
hiiquglarinin miidafiosi istiqgamotindo 6hdo-
liklorinin qanuni ifadssi kimi ¢ixis edir. Qa-
zaxistan gqanunvericiliyi tibbi tadbirlarin iig
osas formasini nozords tutur: ambulator mii-
sahido vo miialice, imumi tipli psixiatrik
stasionarda saxlanma vo giliclondirilmis re-
jimli xiisusi stasionarda mocburi miialica.

Qazaxistan tocriibasindo Avropa stan-
dartlarina uygunlasma meyli agiq sokildo
goriiniir. Belo ki, mohdudiyyatlor yalniz
miiddotli mohkomao gorarina osaslanir vo bu
gorarlar miioyyon intervallarda mohkomo
torofindon yenidon qiymotlondirilmolidir.
Bununla bela, tacriibadas tibbi ekspertizaya
yiiksok asililiq galir va “ictimai tohliikalilik”
meyari genis sorh edildiyinden macburi sta-
sionar mialicaya calb etmonin miiddati gox
vaxt uzadilir. Bu iso Avropa Insan Hiiquqlari
Konvensiyasmin 5-ci maddasinds tasbit olu-
nan azadliq hiiququnun proporsionalliq talabi
ilo tam uygun golmir.

Rusiya vo Qazaxistan tocriibslorinin mii-
qayisali tohlili gostarir ki, hor iki 6lkoads hii-
quqi baza formal olaraq beynolxalq standart-
lara yaxin olsa da, totbiqdo ciddi problemlor
mdvcuddur. On ¢ox rast golinon ¢otinliklor
miiddatsiz mohdudiyyastlorin mévcudlugu,

tibbi ekspert royine haddinden artiq giiven
vo mohkomo nozaratinin yetorinco effektiv
olmamasidir. Bu vaziyyat Azarbaycanin milli
qanunvericiliyi tigiin mithiim hiiquqi naticolor
dogurur, ¢linki tokca normativ bazanin mov-
cudlugu kifayat etmir, eyni zamanda moh-
komo nozaratinin real vo effektiv sokildo
hayata kegirilmasi, soffafliq mexanizmlarinin
giiclondirilmasi va insan hiiquqlarma propor-
sional yanagsmanin tomin edilmosi zaoruridir.

MDB 6lkalorinin diger niimunslori do
eyni tendensiyani niimayis etdirir. Postsovet
mokaninda anlagsizliq vo tibbi xarakterli
maocburi tadbirlorin totbiqi institutlari asason
sovet dovriindon miras qalmig oxsar normativ
baza asasinda formalagmisdir. Masoalon, Uk-
rayna Cinayat Macoallasi anlagsiz soxslorin
cinayat mosuliyyatindon azad edilmasini vo
yalniz mohkomao gorari asasinda tibbi xarak-
terli macburi todbirlorin totbiq olunmasini
nozords tutur. Burada osas vurgu soxsin ic-
timai tohliikalilik deracesine vo onun tokrar
cinayoat torotmo riskine qoyulur. Ukrayna
mohkoma tacriibasinds macburi miialiconin
davam etdirilmosi ti¢lin mohkomolorin peri-
odik gorar ¢ixarmast tolob olunur vo psixiatrik
ekspertizanin rolu xiisusils vurgulanir. Belarus
Respublikasinda da oxsar mexanizm moveud-
dur. Burada macburi todbirlar yalniz dovlat
psixiatrik miiessisolorindo hoyata kegirilir
vo coza ilo qarigdirilmir, lakin miialiconin
haddinden artiq uzun miiddot davam etmasi
vo mohkoma nozaratinin formal xarakter da-
simas1 asas tonqid hoadofi olaraq qalir. Er-
moanistan Respublikasinda cinayast-prosessual
ganunvericilik ayrica icraat formasi nozordo
tutsa da, faktiki totbiqdo tibbi moacburi tod-
birlorin miiddstine dair agiq hiiquqi meyarlarin
olmamasi hiiquqi miioyyonlik prinsipine zidd
hallarin yaranmasina sobob olur. Giirciistan
s miioyyon islahatlar hoyata kecirmis vo
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mohkoms nozaratini giiclondirmisdir. Giir-
clistan qanunvericiliyine gors tibbi xarakterli
maocburi todbirlarin zoruriliyi mohkomso toro-
findon miitomadi olaraq yenidon qiymaotlon-
dirilmolidir. Bu iso AIHM tacriibasine uygun
olaraq fordin azadliq hiiququnun qorunmasima
yonalmisdir.

Notica

Todqiqat gosterir ki, Azorbaycan Res-
publikasinda anlagsizliq veo tibbi xarakterli
moacburi todbirlor institutu hom normativ,
hom do prosedur baximindan kifayat qodor
hiliquqi baza ilo tomin olunmusdur. Cinayot
Mocollosi vo Cinayat-Prosessual Mocollo
vasitesilo bu sahads hiiquqi mexanizmlor
mioyyan edilmis, soxslorin hiiquqglar1 va
ictimai tohliikesizlik prinsiplori paralel qo-
runmusdur. Anlagsiz soxslors garsi coza tod-
birlarinin totbiq edilmomasi v tibbi xarakterli
macburi tadbirlorin totbiqi humanist vo hii-
quqi dovlat prinsiplerine uygun galir.

Bununla belo, tocriibodo bu todbirlorin
totbiginds bir sira ¢otinliklor qalmaqdadir.
Mohkoma-psixiatriya ekspertizalarinin key-
fiyyot mosalolori, mohkomao nozaratinin for-
mal xarakteri, psixiatrik miiossisalorin soraiti
va hiiquqi yardimin yetarsizliyi praktik prob-
lemlorin osasini tagkil edir. Miiqayisali tohlil
gostorir ki, Avropa dlkolorinds — Almaniya,
Fransa, Niderland va Tiirkiys kimi dovlstlordo
— mohkoma nazarati real tominat soviyyasinda
hayata kecirilir, miistoqil ekspertiza institutlar
foaliyyot gostorir vo prosedurlar insan hii-
qugqlari prinsiplerine uygun tonzimlonmisdir.
Postsovet 6lkalorindo, o ciimlodon Azarbay-
canda iso normativ baza movcud olsa da,
totbiqg mexanizmlorindo ¢atismazliglar qal-
maqdadir.

Noatico etibarilo, Azarbaycan hiiququnda
tibbi xarakterli mocburi tadbirlerin insan

hiiquglar1 vo ictimai tohliikosizlik balansini
gorumagq potensiali yliksokdir. Lakin prakti-
kada effektiv vo insan hiiquqlari standartlarina
tam uygun mexanizmlarin tomin edilmasi
liclin asagidaki istigamotlords islahatlar tolob
olunur:

1. Mohkama-psixiatriya ekspertizalarmin
obyektivliyinin va keyfiyystinin arti-
rilmasi;

2. Mohkomao nazaratinin formal yox, real
tominat saviyyasine yiiksoldilmasi;

3. Psixiatrik miiassisalorin soraitinin va
tibbi xidmatlorin tokmillasdirilmasi;

4. Hiiquqi yardimin effektivliyinin arti-
rilmasi vo soxs hiiquglarinin miidafio-
sinin gliclondirilmasi;

5. Qanunvericilikda nazards tutulan tibbi
todbirlorin Avropa standartlari ilo uy-
gunlasdirilmasi vo proporsionalliq prin-
sipinin totbiginin tomin edilmasi.

Azorbaycan tocriibasi normativ baximdan

kifayat godar inkisaf etmis olsa da, beynolxalq
standartlarla tam uygunlugun tomin edilmasi
praktik islahat vo institusional inkisaf tolob
edir. Bu, hom hiiquqi dovlot prinsiplorinin,
hom do insan hiiquglarinin gorunmasinin
tokmillagdirilmasine xidmat edacakdir.
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. to direct punitive measures; instead, their rights are protected through specific legal and !
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| procedural mechanisms. The Criminal Code and Criminal Procedure Code of the Republic

I of Azerbaijan provide adequate provisions in this area; however, practical implementation
faces several challenges. These include issues of the quality of forensic psychiatric
examinations, the formal character of judicial oversight, insufficient effectiveness of legal
assistance, and the conditions of psychiatric institutions.

The study compares the Azerbaijani experience with the case law of the European Court
of Human Rights (Winterwerp v. Netherlands, Stanev v. Bulgaria, Rooman v. Belgium) and
European standards. Furthermore, approaches of post-Soviet countries such as Russia,
Kazakhstan, and Ukraine, as well as the practices of Germany, France, and the Netherlands,
are analyzed.

The findings indicate that although Azerbaijan has an established normative framework,
practical deficiencies remain. Future development in this field should focus on strengthening
the implementation mechanisms of existing laws, transforming judicial oversight into a real
guarantee, and aligning medical measures with human rights principles.

Keywords: fair trial, criminal responsibility, medical compulsory measures, judicial
oversight, European Court of Human Rights, criminal-legal measures
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aHaJIu3 AsepOaiigxaHa U MeKAYHAPOAHOM NIPAKTHKH

MAMEJOBA JIAJIA HCMAWJI,

JIOKTOp ¢puiiocopun no npasy, npenogasarenb Pakynbrera ' yMaHUTAPHBIX U €O-
nuaabHbIX Hayk KapaGaxckoro YuuBepcurera U Kadeapsl YroJioBHOTO Nporecca
Bakunckoro I'ocynapcTBeHHOro YHUBepCUTETA.

e-mail: lala.mammadova@karabakh.edu.az

ORCID: 0009-0007-3995-3342

B crarbe paccMaTrpruBacTCs PEryIMPOBAHNEC MHCTUTYTAa MCAUINHCKUX IPUHYIUTCIBbHBIX
Mep B paMKax yroJIOBHOTO M yTOJIOBHO-IIPOIIECCYAILHOTO MpaBa. JIuia, copepuBIne mpe-
CTYIUICHUS B COCTOAHHUU HCBMCHSICMOCTU WJIN 3a00JIEBIINE TICUXUYECKUM paCCTpOﬁCTBOM
MOCJIe COBEPIISHHUS MPECTYIUICHHs], He TTOABEPraloTCs MPSIMBIM MepaM HaKa3aHHs; BMECTO
9TOTO X MpaBa 3aIIUIIAIOTCs OCPECTBOM CIELMAIBHBIX FOPUANYECKHUX M IPOLIECCYaTbHBIX
MEXaHH3MOB. YTOJOBHBIN KOJEKC U YTOJIOBHO-NIPOIIECCYaNIbHBIN Kojeke PeciyOmikn Asep-
OaiikaH comeprkar COOTBETCTBYIOIINE HOPMBI, OJTHAKO Ha MPAKTHKE BOSHUKACT ST TPOOIIeM.
Cpenn HUX — KadeCTBO CyACOHO-TICHXHUATPHICCKHUX IKCIEPTH3, (opMabHEIA XapakTep Cy-
neOHOTO KOHTPOIIS, HEOCTaTOuHast d(PPEKTUBHOCTh IOPUINIECKON TTOMOIIU M YCIOBUS B
MICUXUATPUIECKUX YUPEKICHUX.

B uccnenoBanuy onbiT AsepOaiikaHa cpaBHHBAeTCs ¢ IpeleneHTamu EBporneiickoro
cyna no mpaaMm denmoeka (Winterwerp v. Netherlands, Stanev v. Bulgaria, Rooman v.

| Belgium) u eBponeiickumu cranmapramu. Kpome Toro, aHaIM3UPyIOTCS TOIXOABI TOCTCOBETCKHX
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cTpaH, Takux Kak Poccus, Kazaxcran u Ykpaunna, a tarxoke npakruka [epmanun, OpaHiu 1 |
Hunepnannos. I

PesynbraTsl MOKa3bIBAIOT, YTO, HECMOTPS Ha HAaJMYME HOPMATUBHOM 0a3bl, HA MPAKTHKE
COXPAHSIOTCS HeRoCTaTKU. [ nasibHeHIero pa3BUTHs 3ToH cepbl He0OX0AUMO ycuneHue |
MEXaHU3MOB pPeaIN3aliy ACHCTBYIOLINX 3aKOHOB, IPEBpALeHHE CyeOHOro KOHTPOJIS B pe- |
aJIbHYI0 TapaHTUIO U IPUBEIEHUE MEIUIMHCKUX MEP B COOTBETCTBUE C MPUHUUIAMHU IpaB |
YyesloBeKa.

KumroueBble c/10Ba: CripaBeutBOe CyneOHOE pa30HpaTenbCTBO, YTOJIOBHAS OTBETCTBEHHOCTD,
MEIUIMHCKUE IPUHYANTEIBHbBIC MEPBI, CyIcOHBII KOHTpONb, EBponeiickuii cya mo npasam !
YeJI0BEKA, YTOJIOBHO-IIPAaBOBbIE MEPHI

UoT 343.1

Zorunlu Tibbi Tedbirlerin Uygulanmasi: Azerbaycan ve Uluslararasi
Deneyimlerin Karsilastirmah Analizi
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i ve Bakii Devlet Universitesi Ceza Muhakemesi Boliimii Ogretim Uyesi. i
i e-posta: lala.mammadova@karabakh.edu.az i
I ORCID: 0009-0007-3995-3342 I
| |
i Makale, ceza ve ceza muhakemesi hukuku ¢ergevesinde zorunlu tibbi tedbirlerin diizen- I
I lenmesini incelemektedir. Bilingsiz halde sug isleyen veya suctan sonra akil hastaligina |
| yakalanan kisilere dogrudan cezai tedbirler uygulanmamakta; bunun yerine haklart 6zel |
I yasal ve usul mekanizmalariyla korunmaktadir. Azerbaycan Cumhuriyeti Ceza ve Ceza |
I Muhakemesi Kanunlarinda bu alanda yeterli hiikiimler bulunmakta, ancak pratik uygulamada |
I bir dizi sorun ortaya ¢ikmaktadir. Bunlar arasinda adli psikiyatrik muayenelerin kalite |
I sorunlar, adli denetimin bigimsel niteligi, adli yardimin etkisizligi ve psikiyatrik kurumlarm !
I durumu yer almaktadir. !
Calisma, Azerbaycan deneyimini Avrupa Insan Haklar1 Mahkemesi'nin emsal kararlari !
! (Winterwerp v. Hollanda, Stanev v. Bulgaristan, Rooman v. Belgika) ve Avrupa standartlariyla !
- karsilagtirmaktadir. Ayrica, Rusya, Kazakistan ve Ukrayna gibi Sovyet sonrasi iilkelerin !
i yaklagimlari ile Almanya, Fransa ve Hollanda'nin deneyimleri de analiz edilmektedir. :
Sonug olarak, Azerbaycan hukukunda normatif bir temel olmasina ragmen, uygulamada i
i hala eksiklikler mevcuttur. Bu alanin gelecekteki gelisimi igin temel yonler, mevcut yasalarin i
i uygulama mekanizmalarin giiglendirmek, adli denetimi gergek bir giivence haline getirmek ;
| Ve tibbi 6nlemleri insan haklari ilkeleriyle uyumlu hale getirmektir. |
[ [

|

|

|

|
i Anahtar Kelimeler: adil yargilama, cezai sorumluluk, zorunlu tibbi &nlemler, adli |
| denetim, Avrupa Insan Haklar1 Mahkemesi, cezai-hukuki 6nlemler. i
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KREDIT MUQAVILOLORINDO SORTLOR: ANLAYISI,
TOSNIFATI VO MUQAVILO BALANSININ TOMIN EDILMOSI

Riifat Goyiisov,
vakil, “De Fendo” Vakil Biirosu.
e-mail: rufat.goyushov@gmail.com;
tel: +994 (70) 335 58 58;

+994 (50) 335 58 58

yindo, xiisusilo Miilki Macallado vo Azar-
baycan Morkozi Bankinin normativ sanad-
lorinds kredit miigavilalorine dair miithiim
dayisikliklar edilmosi movzunun aktualligini
daha da artirmisgdir. 2023-cii ilde gobul edil-

Bu maqalada kredit miiqgavilalorinds “sort” anlayisi, sortlorin
tasnifati va onlarin hiiquqi va praktik ahamiyyati sistemli sakilda
arasdirilir. 9sas digqat Azarbaycan Respublikasinin Miilki
Macallasinda va Azarbaycan Markazi Bankinin normativ aktlarinda
kredit miiqavilalarinin sartlarine dair yeni hiiquqi yanasmalara
va dayisikliklora yonaldilmisdir. Kredit miiqavilolorindsa asas,
alava va taminedici sortlar kimi tasnifatlar tagdim olunmus, onlarm
miigavilonin icrasina, faizlarin hesablanmasina, miiddata, odanis
qrafikina va kreditin magsadli istifadasino tasiri ayri-ayriligda
tohlil olunmusdur. Maqalada, homg¢inin miiqavila sartlarinin
balansli tortibinin ahamiyyati vurgulanir, borcalan va kreditor
arasinda adalatli hiiquqi tarazligin qorunmasinin normativ va
doktrinal asaslart miiqayisali hiiquqi miistavida tohlil edilir. Miiallif
beynalxalg tacriibadon — xiisusilo Avropa Ittifagi, Almaniya,
Tiirkiya va ABS qanunvericiliyindan niimunalar gatirmaklo mévcud
problemlara alternativ yanasmalar toklif edir. Maqgala kredit
miigavilasinin sartlarinin hiiquqi tahlilini tagdim etmakla, maliyya
miinasibatlorinda ham hiiquqi sabitliyin, hom do istehlak¢i
hiiquqlarmin effektiv miidafiasinin vacibliyini gostorir. Todgiqat
naticasinda miiqavila sartlarinin daqiq va balansli qurulmasinin
kredit miinasibatlorinds hiiquqi sabitliyi va borcalanlarin
hiiquqlarimin miidafiasini tomin etdiyi qanaatina galinir.

mis qanun doyisikliyi
ilo borc va kredit mii-
qavilolorinin tonzim-
lonmasi mexanizmi
tokmillosdirilmis,
borcalanlarin hiiquqla-
rimin qorunmasina xii-
susi 6nam verilmisdir.
Artiq Miilki Macoalloda
kredit miiqavilasi ayrica
normativ bazaya ma-
likdir, istehlak krediti
anlayis1 va ona dair xii-
susi maddalor olavo
edilmis, eloca do kredit
miiqavilesinin baglan-
ma formasi, toroflorin
statusu vo hiiquq vo vo-
zifalori daqiq miioyyan-
lagdirilmisdir. Bununla
yanasl, qanunverici or-
gan kredit miinasibot-
lorindo tarazligi giic-
londirmok moagsadila

Agar sozlor: kredit miigavilesi, miigavils
sartlori, miigavils balansi, tominat, borcalan
hiiquglar, istehlak krediti, miiqayisali hiiquq,
miilki qanunvericilik.

Giris

Moévzunun aktualligi. Son dovrlords
Azarbaycan Respublikasinin gqanunvericili-

bir sira vacib maddolor tosbit etmisdir. Moa-
solon, borclunun 6donisi gecikdirdiyi halda
kreditorun talab eds bilocayi mablog moh-
dudlasdirilmisdir — ganunda gecikdirilmis
Odonisgloro gors faizlorin hansi haddo totbiq
edilo bilocoyi gostorilmis vo homin hoddon
artiq olava doabba pulu (cerima, penya) tu-
tulmasi1 qadagan edilmisdir. Habelo kredit
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miiqavilesi lizra illik faiz doracasinin (faktiki
illik faiz) hesablanmasinin Morkozi Bankin
miloyyon etdiyi gaydaya uygun aparilmasi
tolob olunur ki, bu da kredit faizlorinin soffaf
vo miiqayisali olmasini tomin etmoya ydnolib.
Bu doyisikliklor praktik cohatdon son deraco
ohomiyyatlidir, ¢linki hom bank sektoru,
ham do istehlakeilar iigiin yeni hiiquqi realliq
formalagdirir.

Digor torafdon, Azarbaycanda kredit-hii-
quq miinasibatlorinin inkisafi beynalxalq
tacriibaya inteqrasiya zorurotini gliindoma
gatirir. Qlobal maliyya sistemino inteqrasiya
edon 6lkomiz iiclin qabaqcil xarici hiiquq
sistemlorinds sinaqdan ¢ixmis mexanizmlorin
Oyranilmasi va totbiqi vacibdir. Bir sira in-
kisaf etmis 6lkalords kredit miiqavilslorinin
icras1 vo tominati sahasinds effektiv hiiquqi
alotlor formalagdirilmigdir — masolon, Avropa
Ittifaqunin istehlake1 kreditlori iizro di-
rektivlori istehlak¢ilarin miidafissi, kredit
faizlorinin vahid qaydada illik effektiv deraco
ilo gostarilmasi, miiqaviladen 14 giin arzindo
imtina hiiququ ve valyuta risklorinden qorun-
ma kimi mithiim tominatlar nozerds tutur.
Xiisusilo, Avropa ittifaqimin Ipoteka Kre-
ditlori Direktivinda xarici valyuta ils olan
ipoteka kreditlorinin verilmosina icazs verilso
do, istehlak¢inin mazonns risqinden qorun-
mas1 vo dayiskon faiz doracslerinin yalniz
miiayyan sartlorls totbiqi kimi balanslagdirici
mexanizmlor mévcuddurl5. Beynaslxalq stan-
dartlarm belo niimunslari gosterir ki, kredit
miiqavilolori sahasindo balanslagdirilms,
hoam kredit veranin, hom do borcalanin
maraqlarim qoruyan hiiquqi sortlorin tatbiqi
qlobal praktikanin tslobidir. Demali,
6lkomizds mdvcud problemlorin halli tigiin
hom milli ganunvericiliyin tokmillogdirilmosi,
hom do beynolxalq qabaqcil tocriibonin

inteqrasiyast zorurati elmi toadqiqat prob-
leminin asasini1 tagkil edir.

Kredit miigavilasinda sort anlayis1 va
sortlorin tasnifati. Kredit miiqavilasi miilki
dovriyyado on ¢ox rast golinon aqdlordon
biridir. Bank vo ya diger maliyys qurumu
(borcveron) ilo borcalan arasinda baglanan
bu miigavilads toraflorin hiiquq ve 6hdaliklori
miiqavild sartlori vasitosilo ifade olunur.
Miiqavilos sortlari, sads dillo desak, toraflorin
razilagdirdig biitin miiddealar, toloblor vo
qaydalardir. Kredit miigavilasinin ugurlu ic-
rast vo hiiquqi dayaniglilig tigiin sortlorin
diizglin miioyysn edilmasi, balansli qurulmasi
vo ganunvericiliys uygunlugu mithiim shs-
miyyat kosb edir. Son illorde Azorbaycan
miilki ganunvericiliyinds kredit vo borc mii-
qavilolori sahasindo aparilan islahatlar (o
climlodon Miilki Macolloyo edilon yeni do-
yisikliklor vo Azarbaycan Morkozi Bankinin
normativ aktlar1) bu miiqavilslorin sortlorina
dair anlayislart doqiqlosdirmis, istehlakgilarin
hiiquglarinin miidafissini giiclondirmisdir1.
Eyni zamanda, beynalxalq tacriibada do kre-
dit miigavilosi sortlorinin adalotliliyi, soffaflig
va toraflorin maraglarinin qorunmasi mass-
lasina xiisusi diqget yetirilir.

Bu moaqalads kredit miiqavilesinds “sort”
anlayist vo sortlorin tosnifati (asas, alava,
tominedici gortlor) arasdirilacaq, ayri-ayri
sartlorin miigavilonin icra mexanizmino tosiri
(masalon, faiz doracasi, miiddet, gaytariima
qaydasi, mogsadli istifado kimi) tohlil edilocok
v nohayot, miiqavils sortlorinds balans prin-
sipinin shomiyyati, toroflorin maraqlariin
hiiquqi cohatdon qorunmasi masalalari yerli
vo xarici qanunvericilik kontekstindo tohlil
olunacaq. Miiqayisoli yanasma ila, Azor-
baycan qanunvericiliyindoki yeniliklor bey-
nalxalq norma va doktrinayla qarsilasdirilaraq
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giymatlandirilacok, xarici miialliflorin fikir-
lorina va beynolxalq tocriiboys istinad edi-
lacokdir. Naticados, kredit miiqavilasi sortlo-
rinin diizgilin vo adalatli tortibinin ham kredi-
torun, ham do borcalanin maraqlarimi balans-
lagdirdigr vo maliyyo miinasibotlorinin sa-
bitliyini tomin etdiyi gostorilocokdir.
Miiqavils sorti dedikdo, toraflorin mii-
qavils ilo bagli razilasdirdig1 istonilon miiddea
basa diisiiliir. Miilki hiiqugda miihiim (asas)
sartlor anlayis1 vardir ki, bunlar olmadan
miiqavilonin baglanmasi miimkiin olmur.
Miilki Macallonin 405.1-ci maddssing goro,
toraflor miiqavilenin biitlin mithiim sartlori
barada tolab olunan formada raziliga goldikdo,
miiqavils baglanmis sayilir. Doktrinada “es-
sentialia negotii” adlandirilan bu asas sortlora,
ilk névbodo, miiqavilonin predmeti (ma-
hiyyati) barads razilagma daxildir. Homginin
ganun konkret miiqavilo ndvlari ti¢lin mithiim
hesab olunan sortlori gdstora bilor. Masalan,
Azarbaycan Respublikasi Miilki Macallasinin
yeni doyisikliklorino asason (Madda 744)
kredit miigavilesinin etibarli olmasi {i¢iin
onun mazmununda an azi asagidaki sortlor
0z oksini tapmalidir: toraflarin ad1 va tinvan,
kreditin mablogi vo valyutasi, qaytarilma
miiddati vo 6donis cadvali, kreditin magsadi
(toyinati), totbiq olunan illik faiz doracasi
vo digar ddonislor, eloco do faktiki illik faiz
doracasi. Bu toloblor gostarir ki, kredit mii-
qavilesinin asas sartlori sirasina kreditin
moblogi, miiddati, valyutasi, faiz dorocosi
kimi fundamental elementlor daxildir. Azar-
baycan Republikasi Konstitusiya Mohko-
mosinin Plenumunun 31 may 2018-ci iltarixli
Qorarinda do vurgulamisdir ki, xiisuson kre-
dit xatti miiqavilaesinde moblog, miiddat, faiz
doracesi, valyuta vo s. kimi miihiim sortlor
kifayat qodar aydin gostarilmalidir2. Bu ciir

sartlor miiayyan edilmadikds, miigavilonin
hiiquqi qiivvasi sual altina diigo bilor.

Miihiim sortlorlo yanasi, kredit miigavi-
losindo c¢oxsayli alava sartlor do movcud
ola bilar. Olava sartlor dedikds, miigavilanin
osas mahiyyetini togkil etmoyon, lakin to-
roflarin 6hdeliklarinin icrasina, qarsiliqlt hii-
qugqlarina tosir edon digor miiddoalar nazordo
tutulur. Masalon, kreditin istifadosino dair
xiisusi qaydalar, toroflorin slave hiiquq vo
Ohdoliklari (masalan, borcalanin miitomadi
maliyyo hesabatlar1 togdim etmosi, kreditin
miloyyon tranglarla verilmasi sortlori, mii-
qavilonin pozulmasina gors totbiq olunacaq
corimolor va s.) alavo sortlor qismindo ¢ixis
edir. Bu sortlor olmadan da miiqavilo baglana
bilar, lakin toraflor raziligla onlari miigaviloya
daxil edo bilorlor. ©lava sortlor, bir qayda
olaraq, ganunla tolob edilmir, lakin miigavilo
azadlig1 prinsipine uygun olaraq toraflor on-
lar1 sarbost miisyyon edo bilorlar.

Nohayat, kredit miiqavilolorinds genis
yayilmis sart kateqoriyalarindan biri do te-
minedici sartlordir. Tominedici sortlor de-
dikdo, kredit tizro 6hdaliklorin icrasini tomin
etmok iiglin nozordo tutulan vasitolor vo
tolablor nozerds tutulur. Buraya 6domanin
tominati ilo bagli miiddealar daxildir: me-
salon, girov (ipoteka) qoyulmasi, zaminlik
miigavilosi baglanmasi, bank zomanoti alin-
masi, depozit tolobi, sigorta miiqavilesi va
s. Tominedici sortlor borcveranin riskini
azaltmaga yonolmis aksessor (yardimei) xa-
rakterli ohdoliklordir. Yoni, asas ohdalik
(kreditin gaytarilmas1) mdvcud olmasa vo
ya etibarsiz hesab edilso, aksessor tominatlar
da etibarsiz olar. Miilki Macallonin 460-c1
maddesine osason, girov, zaminlik, dobba
pulu (corimo), borclunun amlakini tutub sax-
lamaq hiiququ vo s. kimi tominat ndvlori
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6hdaliklarin icrasint méhkomlondiran vasitolor
kimi tasbit edilmisdir. Kredit miiqavilesinda
belo tominatlarin gostorilmasi, asason, kredi-
torun talabi ilo olur vo bunlar ayrica miiga-
vilalar goklinds do rosmilasdirila bilar (mo-
solon, zaminlik miigavilosi, ipoteka miiqavilosi
ayrica baglanir, lakin kredit miiqavilssinin
sorti kimi ona istinad edilir).

Tominedici sortlorin bir xiisusiyyati onlarin
aksessorlugudur: masolon, zaminlik 6hdaliyi
borcalanin kredit miigavilosindon irali golon
osas 6hdoliyins baglhidir vo Miilki Macalloya
gora zaminlik miiqavilssi kreditorla borclu
arasinda baglanmig miigavilodon iroli golon
Ohdoliklori tomin edon, ondan asili xarakter
dastyan aqdir. Konstitusiya Mohkamasi qeyd
etmisdir ki, zaminlik vo ipoteka miigavilo-
larinin etibarli olmasi {i¢iin asas kredit mi-
qavilesinds miihiim sortlor yetorinco aydin
olmalidir; xiisusils kredit xatti miiqavilosindo
faiz daracasi gostorilmayibsa, sonradan bag-
lanan kredit miiqavilolorinds zaminin (vo
ya ipoteka qoyanin) homin faiz doracasino
razilig1 alimmalidir2. Bu qorar gostorir ki,
tominedici sortlor (zaminlik, ipoteka) bir
cox hallarda kredit miigavilosinin miithiim
sortloring (kredit mablagi, faiz vo s.) baghdir
vo homin osas sortlorde doyisiklik olarsa,
tominat veran soxsin do raziligi tolob olunur
ki, bu da tominedici sortlorin borcalan ti¢iin
olavo miidafio mexanizmi rolunda ¢ixis etdi-
yini gostorir.

Xiilaso, kredit miiqavilosi sortlori 6z to-
biatino goro miixtalif kateqoriyalara boliiniir:
asas sartlor — miiqavilonin asasi va etibarlilig
iclin vacib olanlar; alava sortlor — miiqavi-
lonin detallarini tonzimloyan, lakin osas ma-
hiyyato birbasa tosir etmoyoan miiddsalar;
tominedici sortlor — miiqavilo iizro 6hdo-
liklorin icrasini tomin edon slave mexanizmlar.
Bu tosnifat praktiki ohomiyyot kosb edir,

¢linki hansi sortin pozulmasi miigavilonin
imumi etibarliligina vo ya davamina neca
tosir gdstaracayini miloyyanlogdirmaya imkan
verir. Masalon, osas sortlordon biri barado
raziliq olmazsa, miiqavilo {imumiyyatlo
baglanmamuis sayilar; alava sartin olmamasi
miiqaviloni etibarsiz etmoz, lakin toraflor
arasindaki anlagilmazliqlar qanunla vo ya
imumi normalarla hall edilmalidir; tominedici
sartlarin pozulmasi isa kreditor li¢liin miiayyan
miidafio todbirlorini iso salmaq hiiququ
yarada bilor (messlon, tominatin tomin
edilmomasi halinda kreditin verilmasindon
imtina vo ya vaxtindan avval tolob etmok
hiiququ).

Sartlorin miiqavilonin icra mexanizmina
tosiri. Kredit miiqavilosinin sortlori tokco
kagiz tizerinds razilasmalar deyil — onlar
miigavilonin neca icra olunacagini, yoni bor-
cun neco Odonilocayini vo toraflorin hansi
addimlar1 atacagini miioyyan edir. Xiisusilo
faiz doracasi, miiddoat, qaytarilma qaydasi
v kreditin maqsadli istifadasi kimi sortlor
kreditin geri 6denilmasi mexanizminin 6zayini
toskil edir. Bu boliimds qeyd olunan sortlorin
icra prosesina tasiri tohlil edilacak vo Azar-
baycan qanunvericiliyi ¢ar¢ivasinda bu sort-
lorlo bagli olan yeni tonzimlomalor nazorden
kegirilacokdir.

Faiz doracasi (faiz) — Kredit miiqavilo-
sindo faiz, borcveronin borcalana verdiyi
pul vasaitindon istifadeys gors haqqudir. Faiz
doracasinin haddi vo novii (sabit yaxud do-
yison olmasi) kreditin icra mexanizmins bir-
basa tosir gostorir. Faiz derocasinin yiiksok
olmas1 kredit miiqavilasinin icrast baximindan
mihiim rol oynayir. Ciinki, faiz dorocosi
borcalanin {imumi 6domo yiikiinii birbasa
artirir vo bu, kreditin geri qaytarilma prose-
sindo asas maliyyo gostaricilerinden biridir.
Yiiksok faiz dorocosi borcalanin ayliq vo
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imumi Odonislorini artirdig1 tiglin, borcun
vaxtinda ddenilmesine tesir edo bilor vo
risklori yiiksoldir.

Mosalon, illik faiz daracasi yliksokdirso,
borcalanin 6dsyacoyi mocmu moblag ciddi
sokildo artir vo ayliq 6donislor daha agir
olur; oksino, faiz asagidirsa, borcalanin ytikii
ylingiillosir. Faiz dorocesi sabit olduqda,
0donis codvali boyunca dayismoaz qalir vo
borcalan gqabaqcadan 6z 6hdoliyinin mablagini
prognozlagdira bilir. Dayiskan faiz daracasi
sortlogdirildikdo iso (masalon, baza doracasineg
indekslonmis faiz), miigavilods bunun mexa-
nizmi gostarilmalidir — masalon, ilkin illik
faiz doracasi vo hansi hallarda faizlorin ye-
nidon hesablanacagi. Azarbaycan Miilki Ma-
collosindo edilmis son dayisikliklore gors
kredit miiqavilesinde miitloq faktiki illik
faiz daracasi do geyd olunmalidir (Madda
744.2.6) Faktiki illik faiz derocasi (Effective
Annual Percentage Rate - EAPR) borcalanin
biitiin xarclorini oks etdiron, beynalxalq
praktika ilo uygun bir gostericidir vo kreditin
real doyerini anlamaga imkan verir. Morkozi
Bankin normativ aktlarina uygun olaraq,
faktiki illik faiz deracasinin hesablanmasi
gaydasi miiayyon edilir6. Faiz doracasi, hom-
¢inin kreditin qiymotidir vo miiqavilonin
asas sortlorindon oldugu ti¢iin toraflor onun
tizorindo raziliq aldo etmodon miigavilo bag-
lana bilmoaz. Qanunvericilik, faiz doracasinin
ac1q gostorilmadiyi hallara da hsll yolu go-
tirir: masolon, avvaller qiivvads olan normaya
goro, “faizdon faiz” (miirokkob faiz) alinmasi
gadagan idi, lakin hoyata ke¢irilmis doyi-
sikliklor ilo bu qadaga Miilki Macallodon
¢ixarildi. Bunun avazindo, borc miigavilosindo
faiz barads ayrica qayda qoyulmayibsa, Miil-
ki Macallonin 439.3-cli maddosine asason
faiz mablaginin Markozi Bankin ugot dors-
cosing +2% bond slava edilmokls hesabla-

nacag1 miayyan olunur (Madds 740.3). Bu
yenilik, kredit faizlorinin bazar sortlorino
uygun formalagsmasina hiiquqi zomin yarat-
migdir. Faizlorin hesablanmasi mexanizmi
do icraya tosir edir: Miilki Macallaya asason
faizlor yalniz 6danilmomis asas borc qaligina
hesablanmali, yoni artiq 6denilmis hissadon
faiz alinmamalidir (Madds 740.4). Homg¢inin,
faiz 6donislorinin periodikliyi (hor il sonunda
vo ya kredit baglanarkon) qanunla miioyyon
olunmusdur. Bu normalar, xiisuson gecikdi-
rilmig dovr Uciin faizlorin hesablanmasina
mohdudiyyaet gatirir ki, borcalanlarin hadden
artiq borclanmasinin garsisi alisin. Masalan,
gecikdirilmis &denislore gore faiz yalniz
osas borcun qalanina vo mohdud hacmdo
tatbiq edils biler; yeni qanunvericiliys gora
kredit iizro gecikmo faizi baza illik doracayo
ugot daracasi alave edilmaklos hesablanir vo
bundan artiq coerima talob etmak qadagandir.
Goriindiiyii kimi, faiz sorti kredit miigavilo-
sinin icrasinin moarkazi elementidir: o, hom
borcalanim 6domali oldugu moblagi miioyyon
edir, hom do kreditorun golirini formalagdirir.
Faiz doracosinin adaloatli vo soffaf toyin olun-
masi, beynalxalq tacriibada do istehlakgilarin
hiiquglarint gorumag tigiin vacibdir. Masalon,
Almaniya miilki hiququnda bazar faiz dero-
cosindon xeyli yiiksok (iki dofo vo daha ar-
tiq) faiz nozordo tutulan kredit miiqavilosi
“oxlaga zidd” hesab edilo bilor10 — bu da
oslinds fovgolada yliksok faizli sortlorin eti-
barsiz sayilmasi ilo naticolonir. Buna bonzor
yanasma, bir sira dlkoalordo “iisuri (yirtici)
faiz” hallarina gars1 totbiq olunur ki, bu da
balans prinsipine xidmat edir (bu masalaya
novbati boliimdos toxunulacaq).

Miiddat — Kreditin qaytarilmasi ti¢iin
miioyyon edilmis zaman ¢orgivosidir. Miiddot
sarti olmadan kredit miigavilosi tosovviir et-
moak ¢atindir, ¢linki borcun na vaxt ddonilmali
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oldugunu bilmak toraflar iiciin asasdir. Miid-
datin icraya tesiri birbasa vo mihiimdiir:
ogar kreditin miiddati uzun tayin olunubsa
(masalon, 10 illik ipoteka krediti), onda 6do-
nislor adaton daha kigik ayliq hissalara bo-
liiniir, lakin imumilikds daha ¢ox faiz 6do-
nilir; qisa miiddat miioyyon edilmisso (mo-
solon, 1 illik istehlak krediti), ayliq 6denislor
nisbaton yiiksok olsa da, borcalan daha az
timumi faiz 6dayir. Miiddat kreditin ndviindon
asili olaraq dayisir va bazan gqanunla maksi-
mum hadlor qoyula bilor (mesalon, bozi 6l-
kalords istehlak kreditlorinin miiddoti miioy-
yon limitlori agmamalidir). Azorbaycan qa-
nunvericiliyina gors, ogar kredit (vo ya borc)
miiqavilasinda gaytarilma ii¢iin miiddot mii-
ayyan edilmayibso, o “talob olunduqda”
O0donilmolidir: yoni kreditor istonilon vaxt
borcun gaytarilmasini talab eds biler, borcalan
isa talob daxil oldugdan sonra bir ay orzinda
borcu va faizlori 6domalidir (Madds 742.2).
Bu norma borcun agiq miiddotsiz oldugu
hallarda totbiq edilir va taraflorin qeyri-mii-
oyyonlikdo qalmasinin qarsisini alir. Yeni
doyisikliklor kontekstinda, kredit miigavile-
larinin oksariyyatinds konkret miiddat gos-
torilir vo bu, hom do kreditin néviine gora
forglonir (moasalen, istehlak kreditlori bir
qayda olaraq daha qisa miiddatli, ipoteka
kreditlori daha uzunmiiddotlidir). Miiddot
sorti ilo alagali bir masalo do 6hdaliyin vax-
tindan avval icrasidir. Borcalanin krediti
miiddot bitmoadon tam 6domosi (vaxtindan
avval 6danis) ham miigavilods nazards tutula
bilar, ham da qanunla tonzimlons bilar. Miilki
Moacolloys edilon doyisikliklora osason, borc-
alan istenilon vaxt qaliq borcu vo hesablanmig
faizlori 6domoklo borcu vaxtindan ovval
qaytara bilar, bunun ti¢lin kreditorun ayrica
razilig1 tolob olunmur (eger qanunda ayri

gayda nazardos tutulmayibsa) (Madds 742.3).
Istehlak kreditlori {izra iso borcalanin vax-
tindan ovval 6domo hiiququ qorunur, lakin
kreditor bozen bu halda miisyyon kompen-
sasiya tolob edo bilor. Avropa Ittifaqinin
2008/48/EC sayli Istehlak Kreditlori Direk-
tivinda da istehlak¢inin istonilon vaxt krediti
tam vo ya qismon 6domokls miigaviloni bi-
tirmak hiiququ taninir; kreditor yalniz birbaga
iqtisadi zararini oks etdiron mablogds kom-
pensasiya tuta bilar5. Avropa Parlamentinin
vo Suranin 23 aprel 2008-ci il tarixli
2008/48/EC sayli Direktivinin (istehlak kre-
ditlori lizro miigavilolor hagqinda) 16-c1
maddasi mohz istehlakciya istonilon vaxt
krediti tam vo ya qismon 6domokls (yoni
erkan 6dama etmoklo) miigavilani basa cat-
dirmaq hiiququ verir. Homin maddoys osason,
kreditor da yalniz erkon 6domenin hoyata
kegirilmasi ilo birbasa bagl miimkiin xareclor
ticlin odalotli vo obyektiv osaslandirilmis
kompensasiya tolob eds bilor — yani kredi-
torun tolobi onun erkon &domo sobabila
¢okdiyi birbasa iqtisadi zororin hoddi ilo
mohdudlasir7. S6ziigedon miiddoa Direktiv
2008/48/EC-da “Early repayment” (Erkon
0domo) bagligr altinda tosbit olunub vo bu
Direktiv rosmi olaraq Avropa Ittifaqunin
Rosmi Jurnalinin 22 may 2008-ci il tarixli
buraxilisinda (OJ L 133, 22.5.2008, s.66)
yayimlanib8.

Azorbaycanda son islahatlar naticasindo
Miilki Macalloyas istehlak kreditinin vaxtindan
ovval 6donilmasi halinda kompensasiya mab-
loginin mohdudlasdiriimasi barado miiddoalar
daxil edilib. Belo ki, kompensasiya moblogi
heg bir halda, vaxtindan avval 6danilon miid-
dotdon sonraki faizlordon ¢ox ola bilmoz
(Maddo 746-4.5.). Bu, beynaslxalq praktikaya
uygun addimdir vo borcalanin miiddoat sor-
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tinden yaranan o6hdoslik yiikiinii azaltmaga
yonalib.

Qaytarilma qaydasi — Kredit borcunun
hansi grafik va tisulla 6denilacayini miiayyan
edon sortlorin toplusudur. Bura 6deonis cod-
valinin formasi, 6donislorin dovriliyi, moblagi,
hesaba kogiiriilmosi qaydasi, 6donis tisullari
(nagd, nagdsiz, avtomatik v s.) kimi moso-
lalor daxildir. Masalon, on yayilmis qaytariima
mexanizmlorindon biri annuitet 6danis qra-
fikidir — burada borcalan hor ay borabor
moblag 6dayir, ilkin dévrlards 6donigin bo-
yiik hissasi faizlors, son dovrlords iso osas
mabloga yonalir. Alternativ olaraq, diferensial
o0donis cadvalindo borcalan hor ay qalan
osas borcun sabit hissosini 6doyir, faizlor
iso azalan qaliq lizorindon hesablandigt ti¢iin
ilk aylarda iimumi Odonislor daha yiiksok,
sonralar daha asagi olur. Miiqavilade bu
codvolin hansi iisulla olacag: razilasdirilir.
Odonislorin ayliq, riibliik vo ya digor interval-
larla aparilmasi da miiqaviloenin sortidir.
Azorbaycan tocriibosindo kredit ddonislori
adoton ayliq nezords tutulur. Qaytarilma
qaydasina dair sortlor icra mexanizmini de-
tall1 tosvir etdiyi ti¢iin, onlarin aydin olmast
vacibdir. Yeni qanunvericilikdo istehlak¢inin
Odadiyi hor hansi 6doniso gors olave haqq
almmamasi da tolob kimi qoyulub (Madds
746-5.1). Yoni, bank borcalanin asas borc,
faiz vo digor nozordos tutulmus 6doniglori is-
tonilon tisulla 6domasing goro ayrica komissi-
ya tolob edo bilmoz. Bu tolob borcalanin
Odonis prosesinds slava ¢atinlik yagamamasini
tomin edir. Bundan olavo, Miilki Macolloya
edilan dayisikliklarla, agar borcalan 6danisi
elektron qaydada (moasalon, terminal vasito-
silo) ig giiniiniin sonunda edirss, o ddonis
novbati is gliniindon gec olmayaraq hoyata
kegirilmis sayilir (745.3). Bu, texniki bir
detaldir, lakin 6denislorin gecikmasinin he-

sablanmas1 baximindan miihiim rol oynayir
— borcalan geca saatlarinda da 6danis etso,
ganun onu vaxtinda édomis kimi gabul et-
mayi tapsirir (agor kreditor 6zii daha sorfali,
yoni qisa miiddst miioyyan etmayibsa). Belo
inco mexanizmlor borcalanin maraqlarini
gorumaga yonalib vo kredit sortlorinin icra-
sinda soffaflig1 tomin edir.

Kreditin moaqgsadli istifadasi (tayinati)
— Bozi kredit miigavilolori konkret magsod
tiglin verilir. Masalan, ipoteka krediti miioyyon
bir yasayis evinin alinmasi tiglindiir, avtokredit
konkret bir avtomobilin alinmasina yonalir,
biznes krediti miiayyan layihanin maliyya-
logdirilmasi ti¢iindiir vo s. Maqsadli (tayi-
natl) kredit dedikds, borc vasaitinin yalniz
miiqavilode gostorilon mogsad iizro xorc-
lonmasi 6hdsliyi nazords tutulur. Kredit
miiqavilesindo belo sort varsa, borcalan pulu
basqa moqgsadls istifads eds bilmoz, yaxud
bunu etso, kreditorun miioyyon hiiquglari
yaranar. Azarbaycan Miilki Macallasinin
744.2.5-ci maddasine gora, kredit miigavi-
losinds kreditin toyinati gostorilmolidir. Bu
o demokdir ki, borcveran vo borcalan kreditin
hans1 mogsad tigiin (masalan, istehlak, biznes,
tohsil, monzil alinmasi vo s.) verildiyini
aydin sokildo razilagdirmalidir. Magsadli
kredit sartinin icra mexanizmina tasirini iki
aspektds nazordon kegirak:

Birincisi, kreditin istifadosino nozarat.
Ogor milqavilado kreditin toyinat1 gostarilibsa,
adoton kreditorun homin vosaitin moagsado
uygun sarf olunmasina nozarat etmak hiiququ
da olur. Miilki Macallonin 742.5.4-cii mad-
desinds bildirilir ki, borcun toyinati miiqa-
vilads gostarildiyi halda, ogor borcalan kredi-
torun borcun tayinat lizra xarclonmasina no-
zarat etmosino imkan vermirso vo ya borc
vosaiti toyinatdan konar istifads olunursa,
bu hal kreditor {i¢lin borcu vaxtindan avval
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tolob etmok imkani yaradir. Bu norma prakti-
kada belo isloyir: mosolon, banka toqdim
olunan biznes-planla alman kredit restoran
a¢cmaq liclin nozords tutulub, lakin borcalan
bu pulu tamamils forqli magsoads xarcloyir
vo ya kreditorun yoxlamasindan yayinirsa,
banka krediti dorhal geri ¢agirmaq hiiququ
verilir. Bunun sayasindo, kreditin mogsado-
uygun istifadesi tomin edilir, eyni zamanda
bankin riski azalir (¢iinki borc toyinatdan
konar xarclonarsa, geri qaytarilmama ehtimalt
da arta bilor). Ikincisi, mogsadli istifadonin
tomin edilmomaosi halinda sanksiyalar. Yu-
xaridaki niimunodon goriindiiyii kimi, on
sart sanksiya kreditin vaxtindan avval qay-
tarilmasinin tolob olunmasidir. Bozi hallarda
miiqavilods slava corima sanksiyalar1 da ne-
zords tutula bilar (maesalan, vasaiti tayinatdan
konar xarcladiyi agkarlanarsa, borcalan mii-
ayyen carima 6domalidir). Lakin yeni isteh-
lak¢1 yoniimlii qanunvericilik carimalarin
haddini mohdudlasdirdigindan (vo har bir
gecikmo faizi vo corima daxil imumi limiti
miioyyan etdiyinden) artiq ¢ox ciddi maliyya
sanksiyasi totbiq etmok miimkiin olmayacaq.
Bunun avazing, asas mexanizm kimi kredito-
run miiqaviloni logv edorak borcun galan
hissasini dorhal talab etmosi ¢ixis edir. Mag-
sadli kreditlor xarici 6lke ganunvericiliyinds
do xdisusi yer tutur. Masalon, Avropa Ittifaq:
hiiququnda slagali kredit miigavilosi anlayisi
var (Al-nin 2008/48/EC Direktivino asasan),
yani miioyyan malin va ya xidmaotin alinmasi
tiglin verilon kredit. Bu halda, agar mal/qobul
edilmayibss va ya miiqavilo logv olunubsa,
istehlake¢1 kredit 0donislerini do dayandira
va geri tolob eda bilar. Direktivin 15-ci mad-
dasi “Olagali kredit miiqavilalori”’ndan da-
nigarkan istehlak¢min hiiquglarini tonzimloyir.
Bu maddoays asason, ogar istehlak¢1 mallarin
vo ya xidmatin tochizi barado alis miiqavi-

lasindon geri ¢okilarsa, o, artiq alagoli kredit
miigavilasina bagli sayilmir. Masalon, mallar
almarkon istehlak¢1 geri ¢okilso (masalon,
masafodon satigda donmo hiiququnu istifados
edorso), olagoali kredit do qlivvadon diisiir:
«istehlake1 alis miiqavilesindon geri ¢akil-
dikds, o, artiq alagsli kredit miiqavilasi ila
bagli olmamalidir»9.

Olavo olaraq, madds 15(2) asagidaki
hallar1 ohats edir: ogor slagsli kredit miiqa-
vilasi lizro maliyyslosdirilon mal veo ya xid-
mat tochiz olunmayibsa, ya da qismen toqdim
edilibse, vo ya miigaviloys uygun deyilso,
istehlakei tachizatciya qarst hiiquq miidafiesini
(satig miigaviloasi lizro iddiasini) hoyata ke-
¢irmokdon sonra, notico aldo eds bilmadikds
kredit verana qars1 da haqqini tolob eds bi-
lor9. Direktivde vurgulanir ki, istehlaker il-
kin olaraq mahsul vo ya xidmat tominatgisia
miiraciot etmoli, amma lazimi natico alda
etmadikdos sonra kreditor qarsi iddia qaldira
bilar. Beloliklo, mallarin verilmomasi vo ya
miiqavilonin logvi halinda, Direktiv isteh-
lak¢iya kredit 6donisini dayandirmaq vo ar-
t1q 6donilmis mablaglorin qaytariimasimi to-
lob etmok hiiququnu asaslandirir. Konkrekt
olaraq deyilir ki, mallar vo ya xidmat toqdim
olunmayibsa istehlak¢1 «kredit verana qarsi
iddia qaldirmaq hiiququna malikdir»9

Direktivin 6ziinds “6doma dayandirmaq”
ifadasi birbasa islodilmasa do, yuxarida gos-
torilon miiddealar bu hiiququ sortlondirir.
Belo ki, alis miigavilosi logv olunanda slagali
kredit baglanmir (15(1)), mal ¢atdirilmadiqda
isa istehlakei ilk olaraq saticidan natico al-
masa kreditoru cavabdeh saymaq hiiququna
malikdir (15(2)). Har iki voziyyat faktiki
olaraq istehlak¢ini artiq krediti 6domok 6h-
daliyinden azad edir vo artiq ddonmis mablagi
geri tolob edo bilmoys imkan yaradir.
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Azarbaycan da son doyisikliklorlo Miilki
Macoallays “slageli kredit miiqavilesi” anla-
yisini (maddo 746-6) daxil etmis vo eyni
mexanizmi banzor sokildo tosbit etmisdir.
Bu, kreditin mogsadli istifadesinin tomin
olunmasina yonalmis énomli bir yenilikdir
vo istehlak¢min hiiquglarint midafio edir:
yani, agar kredit osasinda alinmali olan mal
verilmoazso, istehlak¢t da krediti 6domoakdan
imtina eda bilar.

Yekunda geyd etmok lazimdir ki, kredit
miigavilosinin faiz, miiddot, 6denis grafiki
Vo tayinat kimi gartlori bir-biri ilo six alagelidir
vo birgo sokildo miigavilonin icra mexaniz-
mini formalasdirir. Masalan, kreditin toyinati
bozon miiddoto tosir edir (mosalon, istehlak
mallar ti¢lin qisamiiddatli kredit, lakin ipo-
teka ti¢lin uzunmiiddotli), faiz dorocasi 6donis
grafikini miioyyanlasdirir (annuitet hesabla-
mada faiz komponenti todricon azalir v s.),
milddst dayisorse faizlorin yenidon hesab-
lanmas1 giindoma golo bilor vo sairs. Ona
gora da, kredit miigavilasinin tortibinds bu
sortlorin kompleks halda dayarlondirilmasi
vacibdir. Qanunvericilik soviyyasindo iso
Olkomizdo artiq bu sortlorin bir coxu (xilisuson
istehlak kreditlorinda) imperativ normalarla
tonzimlonir ki, borcalan (istehlake¢1) hiiquqi
cohatdon zaif duruma diismasin va asili vo-
ziyyotds qalmasin. Novbaeti boliimds bu me-
solonin — yani miiqavila sortlorinin balanslt
qurulmasimin v toraflerin maraqlarinin qo-
runmasinin — shomiyyati daha genis kon-
teksdo (miiqavile azadlig1 vo miidafio me-
xanizmlori kontekstindo) arasdirilacaq.

Miiqavils sortlorindo balans prinsipi
va taraflorin maraqlarinin qorunmasi. Ba-
lans prinsipi dedikdo, kredit miigavilasindo
toraflorin hiiquq veo o6hdoliklorinin adalatli
tarazligini tomin edon yanasma basa diistliir.
Basqa sozlo, miiqavilo sortlori elo tortib

olunmalidir ki, no kreditorun, no do borcalanin
moanafeyi haddan artiq tapdalanmasin, toraf-
lordon biri asassiz ustiinlilk vo ya monfoot
oldo etmasin, digori iso hoddon artiq zoror
¢okmasin. Miiqavile azadligi prinsipi albatto
ki, asasdir — yani toraflor istadikloari sorti ra-
zilasa bilarlor. Lakin real hayatda, xiisusila
bank va istehlak¢r arasindaki kredit miiqa-
vilolorinds toraflorin giicii eyni deyil: bank
standart sortlor toklif edir, istehlak¢inin isa
ya onlarla razilasmagq, ya da kreditdon imtina
etmokdon basqa yolu qalmir3. Belo hallarda
balansi tomin etmok ii¢lin gqanunverici vo
mohkomo miidaxilosi vacib olur. Miixtalif
olkalords bu mogsadls farqli, lakin mahiyyatca
oxsar mexanizmlor yaradilmigdir: mosalon,
vicdanlihq (yaxud yaxsi niyyat, good faith)
prinsipi, aqdlords bir tarafin aciq-askar
iistiin movqeyindon sui-istifads qadagasa,
haqsiz miiqavils sortlori institutlar, isteh-
lakcilarin standart miigavils sartlorindan
miidafiasi vo s. Bu ¢ar¢ivado ham kreditorun
maraqlari (verilmis pulun geri alinmasi, galir
oldo etmasi, risklorin sigortalanmasi), hom
do borcalanin maraglar1 (odaloatli sortlorlo
maliyya oldo etmasi, hodden artiq bore yii-
kiiniin olmamasi, hiiquqlarinin qorunmasi)
qgorunmaga ¢alisilir.

Azorbaycan ganunvericiliyi do son doyi-
sikliklorlo balans prinsipini tomin etmays
yonalmis bir sira yeniliklor gotirmigdir. Xii-
susilo istehlak kreditlori iizro miiqavilolordo
borcalanlarin (istehlakgilarin) hiiquglarini
giiclondiran normalar gobul olunub. Bunlara
misal olaraq:

— Saffafliq vo malumatlandirma: isteh-
lak¢iya miigavilo baglanmazdan ovval biitiin
vacib sortlor barado yazili moalumat veril-
molidir (o ciimloden kreditin moblagi, faiz
doracosi, 6donis cadvali, biitiin komissiyalar
voa s.). Yeni Miilki Macollods 746-1-ci maddo
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ilo “Istehlak krediti miiqavilosi iizra ilkin
molumatlandirma” adli boliim slavae edilib
vo orada borcveranin istehlakciya toqdim
etmoli oldugu melumatlarin doqiq siyahisi
verilib (masalon, illik faiz doracasi, kreditin
tam doyori, ddenislorin sayr vo mablagi,
miimkiin risklor vo s.). Bu, Al-nin istehlakg1
kreditlori direktivindon irsli golon toloblora
uygundur va istehlak¢1 gorarint molumatl
sokilda vera bilmasi ti¢lin balansi tomin edir.

— Gizli xarclorin yigisdirilmast: Istehlak
kreditlorinds istehlak¢idan miiqavilods gos-
torilmoyan har hans1 xorc tolab edilmasi qa-
dagandir. Yoni, bank miiqavilads agiq yaz-
madig1 komissiya, xidmat haqqi vo s. sonra-
dan istehlak¢idan istoyo bilmoz (746-5.5).
Bu da balansli yanagmadir — istehlak¢1 yalniz
bildiyi vo razilasdigi xorclori 6domalidir.

— Gecikmo faizlorinin mahdudlasdiril-
masi: Yuxarida qeyd edildiyi kimi, gecik-
dirmays goéro comi ddonis illik faiz + 5%
formula ilo mohdudlasdirilib vo 180 giindon
artiq faiz ylriitmok yasaqlanib (746-5.2).
Bundan olava, Miilki Macallonin 745.5-c1
maddosindados gostarilir ki, Azorbaycan Res-
publikasinin Moarkazi Banki torafinden miioy-
yan edilon ugot doracasi alave edilmakla
hesablanmis hadds gecikdirilma faizlori tot-
biq edildikden sonra, gecikmaya gora olava
corimo, penya, va ya diger formada hor han-
s1 0donislar tolob etmak qadagandir. Bu nor-
malar borcalan1 gecikmo halinda qarsilaya
bilacayi “coza faizlorinin” 6l¢ilyogolmoaz ar-
timidan midafis edir, borcun bdylimasini
cilovlayir. Eyni zamanda, kreditorun real
zarari bu limitdon artiq olarsa (masalon, ba-
zar soraitindo pulun doyarinin diigmasi nati-
casindo daha artiq zoror ¢okibsa), mohkamado
stibut etmoklo artiq hissoni tolab etmasi im-
kani da saxlanilir. Bu iso balansin digor to-

rofidir — bankin hoqiqi zerari varsa, tamamilo
hiiququndan mohrum edilmir, lakin bunu
stibut yiikii dasiyir.

— Toraflorin hiiquq va éhdsliklorinin
birtarafli doyisdirilmasinin qadagasi: Is-
tehlak krediti miiqavilosindo bankin istonilon
sarti birtorafli gaydada doyisdirmak hiiququ-
nun oldugu barods miiddoa etibarsiz sayilir
(746-5.6.). Bu, ¢ox miihiim balans todbiridir.
Ovvallar bazi kredit miigavilalerinds banklara
faiz doracosini vo ya digor haqglar birtorafli
artirmaq solahiyyoti veron bandlor olurdu.
Indi ganun deyir ki, belo sort yazilsa belo,
qiivvesi yoxdur — bank yalniz istehlak¢inin
voziyyetini yaxsilagsdiran dayisikliklori bir-
torafli edo bilor (masolon, faiz deracasini
azaltmaq kimi). Bununla, miiqavilo baglan-
digdan sonra istehlak¢inin raziligi olmadan
agirlasdirict doayisikliyin qarsist alinir, yoni
miiqavilonin sortlori sabit qalir. Bu gayda
bir ¢ox Avropa 6lkesinde do movcuddur vo
istehlakg¢ilarin miidafissi {igiin fundamental
sayilir.

— 9laqali miiqavilalordo miidafis: Yu-
xarida toxundugumuz kimi, mal vo xidmaot-
lorin alimmasina yonslon kreditlords istehlaket,
satic1 torafindon Shdolik yerine yetirilmadikdo,
krediti 6domoaya do bilor (746-6.2). Bu, is-
tehlakeini ikiqat tohliikadon qoruyur: no ma-
11, no pulu itirmosin. Belo normalar miigavilo
sortlorindo balansi tomin edon miitoraqqi
mexanizmlordondir.

— Qeyd-sartlorin istehlake¢r xeyrindg
sorhi: Miilki Macallonin 746-5.4 maddosine
osasan, istehlak krediti miigavilasindoki bii-
tiin ziddiyyotli vo geyri-miioyyon ifadolor
istehlak¢min xeyrino sorh edilmolidir. Bu,
hiiquqi interpretasiya qaydasidir vo balansin
gorunmasma xidmat edir — yani agar miigavilo
matninds toraflorin hiiquq vo 6hdaliklarine

Nagqliyyat hiiququ ‘@



106

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

dair geyri-miisyyonlik varsa, mohkoma bunu
borcalanin lehins holl etmolidir. Bu prinsip
da aslinds beynolxalq “contra proferentem”
gaydasina uygundur (miiqavilo matnini ha-
zirlayan torafin aleyhino sorh etmok).

Sadalananlar gostorir ki, Azorbaycan qa-
nunvericisi son dovrds kredit miiqavilolarinda
balansin qorunmasi ti¢iin ciddi addimlar at-
migdir. Maraqlidir ki, 1999-cu ilds gobul
edilmis Miilki Macallodo do miioyyon balans
prinsiplori mévcud idi, lakin onlar, asason,
imumi sakildo ifado olunurdu. Masalon,
Miilki Macallanin oksar maddalarinds (11.2.;
169.3. 422.3 va.s) adalat prinsipina istinad
vardir, 6-c1 maddesindas iss miilki qanunve-
riciliyin asas prinsiplori kimi subyektlarin
barabarliyi vo bu boraborlikdon yaranan
qarsiligh fayda qeyd olunur. Lakin daha
konkret mexanizm 2017-ci ildo Miilki Mo-
colloyo edilmis alavo vo doyisikliklorlo gol-
di: 417-420-ci maddalords haqgsiz (adalat-
siz) miiqavils sartlori anlayis tosbit edildi.
Bu maddaslars gors, bir torafin (xiisuson sa-
tici, icragr vo ya kreditorun) toklif edib
coxsayli miigavilalords doyismodan istifado
etdiyi vo etimad (giivon) vo vicdanliliq
prinsiploring zidd olaraq digar toraf (istehlakgt)
uiglin zororli olan sortlor hagsiz miigavilo
sortlori sayilir3. Qanun hagsiz sortlorin
niimunavi (gati olmayan) siyahisini da verir
vo belo sortlorin etibarsiz hesab edilo
bilocoyini miioyyan edir. Bu, oslindo Av-
ropa Birliyinin 93/13 sayl “Istehlak¢1 mii-
qavilalorinds adalatsiz sortlor hagqinda” Di-
rektivinin milli ganunvericiliyos adaptasiyasi
kimi qiymotlondirilo bilor.

Homin Direktivdo do adaloatsiz sort “to-
roflorin hiiquq vo 6hdoliklori arasinda isteh-
lakg¢1 zararine shamiyyatli doracads disbalans
yaradan, yaxsi niyyot prinsipino zidd olan
sort” kimi torif edilir4. Tiirkiys qanunvericiliyi

buna uygun olaraq “hagsiz sort” anlayisini
gaobul etmis va adalatsiz sartlarin etibarsizligi
sistemini qurmugdur. Goriindiiyii kimi, balans
prinsipi milli qganunlarda da beynaslxalq stan-
dartlara uygun tonzimlonir.

Balansin qorunmasi tokca borcalanin de-
yil, eyni zamanda kreditorun legitim ma-
raqlarinin qorunmasini da ehtiva edir. Axi,
ogor miiqavile haddinden artiq borcalan le-
hino birtorafli olsa (mosalan, borcalan istonilon
vaxt heg¢ bir masrof 6domadon miigavilodon
cixmagq, lakin kreditorun hor hansi tominat
hiiququnun olmamasi vo s.), bank sektoru
boyiik risk altinda galar va bu da iimuman
maliyya sabitliyina menfi tosir edor. Buna
g0ra, gqanun balansli yanasmani segir: borc-
alan1 hagsiz sortlardon qoruyarken, kreditorun
risklarini azaltmaq {iglin taminat institutlarini,
zorarin 6donilmasi imkanlarimi saxlayir. Mo-
salon, yuxarida qeyd etdiyimiz kimi, bank
borcalanin maliyyas vaziyyati kaskin pislosorsa
va ya yalan moalumat veribdirsa, krediti vax-
tindan avval geri tolob eds bilor; yaxud borc-
alan tominati1 doyordon salarsa vo ya tolabi
yerina yetirmozso, bank miiqaviloni logv
edo bilor. Bu normalar kreditorun 6z ma-
raqlarin1 qorumasina xidmot edir. Lakin yena
do istehlake1 kreditlorinds homin hallar bag
verarso, borcalana ovvalcadon vaxt verilir
ki, voziyyeti diizoltsin (masslon, tominati
barpa etmok tigiin istehlak¢iya 2 ay mohlot
verilir. MM. mad: 746-5.3). Beloliklo, hor
iki torafin monafelori nozere alinir.

Xarici mualliflorin asarlorinds do miigavila
sortlorinin balans1 movzusu genis yer alir.
Masolon, hiiqugstlinaslar vurgulayirlar ki,
standart miiqavile sortlorinin ¢oxlugu bazar
igtisadiyyatinda qagilmazdir, lakin hiiquqi
miidaxild olmadan bu sortlor ¢ox vaxt bir
torafin (giiclii torafin — bankin) xeyrino aha-
miyyatli disbalans yaradir. Good faith
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(yaxs1 niyyat) prinsipi ingilis vo Avropa
miiqavilo hiiququnda balansin tomol meyari
kimi gétiiriiliir: yoni bank miigavilo sortlorini
elo tortib etmoalidir ki, normal diistincali vo
vicdanli davranan bir torafin gozlodiyi ada-
latlilikden konara gixmasin. Masalon, Ingil-
torado Consumer Rights Act 2015 vo ondan
ovvalki Unfair Terms in Consumer Contracts
Regulations (1999) bu balansin qorunmasina
xidmot edirl1. Bir ¢ox presedentlordo moh-
komolor banklarin miiqavilolorindoki bazi
maddolari (masalon, mohkomodon konar tok-
lif olunan haddinden artiq ytliksok corimalar,
va ya istehlak¢inin hiiququnu mohdudlasdiran
bondlor) odalotsiz sayib logv etmisdirl?2.
ABS-da da “unconscionability” (vicdana
s1iZmazliq) doktrinas1 mévcuddur — agar bir
miqavils sorti sok doracade odalatsizdirsa,
mahkoma onu qoabul etmayas bilor. Masalon,
cox yliksok faizli va olave haql kredit razi-
lagsmalar1 bazi statlarda etibarsiz hesab edil-
migdirl3. Hotta yaxin zamanlarda ABS-n
istehlak¢1 maliyys qoruma orqani (CFPB)
banklara xabardarliq etmisdir ki, qanunsuz
va ya icra olunmaz gartlori miiqavilolors da-
xil etmok belo “aldadici praktikaya” giro bi-
lor vo ganun pozuntusudur14. Bu yanasma-
larin hamis1 onu gostorir ki, balans prinsipi
beynolxalq soviyyade qabul olunmus funda-
mental bir tolobdir.

Azorbaycan tocriibosindo balans prinsipi-
nin tam oturugmasi ti¢tin hom ganunvericilik,
hom do mohkoms praktikasinin inkisafi va-
cibdir. 2014-cii ilds hiiqugsiinas D.Novruzov
Azarbaycanm istehlak¢ilarin hagsiz sortlordon
mildafiasi sahasindo gerido qaldigint qeyd
edirdi, xlisuson mohkomolorin “miiqavilo
miigaviladir, imzalanibsa, gortlorino omal
olunmalidir” yanagmasindan ¢ixis edib adalot
prinsiplarini tatbiq etmayas toraddiid etdiyini

vurgulayirdi3. Lakin son illords hom qa-
nunvericiliyo edilmis oslavalor (417-420-ci
maddolor vo 746-c1 maddaden sonra golon
istehlake1 yoniimlii maddslor), hom do Kons-
titusiya Mohkomasinin yuxarida tohlil etdi-
yimiz qgorarlar1 bu istiqgamatds irslilayis ol-
dugunu gostarir. Artiq qanun odalatsiz sartin
nd oldugunu miiayyan edir, nlimunalar verir
vo istehlak¢min xeyrino yozum tolob edir.
Golocokds mohkomalar bu asaslara istinad
etmoklo balans prinsipini praktikada hoyata
kecirmalidirlar.

Nohayat, geyd edok ki, miigavila sortlo-
rinds balansin qorunmasi yalniz hiiquqi me-
salo deyil, hom do iqtisadi sabitlik masalo-
sidir. Odalatsiz sortlorlo yiklonmis kredit
miiqavilslori borcalanlarin kiitlavi suratde
Ohdoliklorini yerino yetiro bilmomaosi (moe-
salon, “borc talasi’’na diismasi) riskini artirir,
bu da sonda banklar ii¢iin do zororlidir.
2015-2016-c1 illordo manatin devalvasiyasi
naticasindo bir ¢ox xarici valyutada olan
kreditlar lizra borcalanlar ¢atin duruma diisdii;
o zaman moalum oldu ki, bazi miigavilolordo
valyuta riskinin hamisi istehlak¢inin {izorine
goyulub, banklarin birtorofli faiz artirmaq
hiiquglar1 da var idi. Mahz bels tocriibalor
ganunvericini balansi tamin edan doyisikliklor
etmoyo sovq etdi. Indi artiq milli valyutada
kreditlosmonin tasviqi, valyuta riskinin
boliisdiiriilmasi, istehlak¢ilarin molumat-
landirilmasi vo adalatli sortlarin tatbiqi
yolu ilo daha dayaniqli bank-miistori miina-
sibatlori qurulur. Bu, biitovlikdo maliyys
sisteminin etibarini artirir.

Natica

Yekun olaraq vurgulamagq olar ki, kredit
miiqavilesinds sartlorin diizgiin formalasdi-
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rilmas1 vo adalatli balansin qorunmasi ham
hiiquqi, hom ds iqtisadi baximdan zsruridir.
Sort anlayis1 va tasnifati perspektivindon
baxsaq, kredit miiqavilosi mithiim (osas)
sartlor olmadan movcud ola bilmoz — mablag,
miiddot, faiz doracasi, valyuta kimi funda-
mental sortlor toroflor arasinda razilasdiril-
malidir ki, miigavilo qiivveys minsin. Bu
osas sortlorin yaninda ¢oxsayli alava detallar
(alava sortlor) vo icrani tomin edon tominat
mexanizmlari (taminedici sartlor) do miiga-
vilonin torkib hissasidir. Har bir sort kate-
goriyasi miiqavilonin hiiquqi taliyi vo torof-
larin moasuliyyati {i¢iin spesifik rol oynayir.

Icra mexanizmina tasir baximindan,
kreditin faiz doracosi, 0donis miiddoati vo
grafiki, habels kreditin toyinati kimi sartlor
borcalanin hansi sortlorlo borcu gaytaracagini
miayyan edir. Son doyisikliklor faiz hesab-
lanmasi va gecikma faizlori sahosindos borce-
alanlarin xeyrina shomiyyatli mohdudiyystlor
goymus, eloca do kreditin toyinati iizrs isti-
fado olunmasina nozarat kimi mexanizmlori
hiiquqiloesdirmisdir. Beloliklo, miigavilonin
icrasi prosesinda soffafliq vo prognozlasdirila
bilma tomin olunur.

On Onamlisi, balans prinsipinin tomin
edilmasi, yani miiqavils sartlorinin no birtorafli
olaraq kreditoru hadsiz iistlin vaziyyato go-
tirmomasi, no do borcalani hoddindon artiq
risk altina qoymamasi, hiiququn ali mag-
sadlarindondir. Beynolxalq tocriiba gostorir
ki, odalotsiz sortlor hom fordlors, hom do
tumumilikds iqtisadi diizens ziyan vurur, bu-
na gors do hiiquq sistemlari yaxsi niyyot vo
odalotlilik meyarlarini totbiq edorok belo
hallarin garsisini alir. Azarbaycan qanunve-
riciliyi do bu istigamotds son illorde boyiik
iroliloyis gostormis, istehlakcilarin hiiquglarim
gorumaq {igiin xiisusi normalar qobul etmisdir

(hagsiz sortlorin etibarsizligi, istehlakerya
xeyir olan interpretasiya, bir sira geyri-bo-
raboar bondlerin qadagan olunmasi va s.).
Bununla yanasi, kreditorlarin legitim maraq-
larint (miilkiyyat hiiququnu) qorumaga yo-
nalmis tominat vasitalori do balansli sokilds
gorunur — masalon, tominatlar, kompensasi-
yalar, vaxtindan avval tolob hiiququ mohdud
hallarda saxlanilir.

Notico etibarilo, kredit miigavilosinda
sortlorin hiiquqi tohlili gdstorir ki, giicli mii-
gavilo miinasiboti toroflorin aydin sokilda
razilasdirilmis vo qanunauygun sartlorina
osaslanir. Osas sortlorin doqiq miisyyonlos-
dirilmosi miiqavilenin etibarliliq sortidir;
olava sortlorin diizgiin tortibi icranin rovan-
ligin1 tomin edir; tominedici gortlor kreditoru
risklordon sigortalayir, ancaq borcalanin da
moasuliyyat hissini artirir. Balanslagdirilmig
miiqavilo sortlori hom borcalani haddindon
artiq borc yiikiindon, hagsiz itkilorden qoruyur,
ham ds kreditorun verdiyi vasaitin qaytaril-
masini va faiz galirini aldo etmasini tomin
edir. Mohz bu tarazliq sayssindo kredit mii-
qavilalori igtisadi inkisafa tokan veran etibarli
aloto gevrilir.

Elmi manbalar va istinadlar

1. Azarbaycan Respublikasinin Miilki Macal-
lasinda doyisiklik edilmasi haqqinda Azor-
baycan Respublikast Qanunu. 01.02.2023.
https://www.meclis.gov.az/newslayihe.
php?id=1939&lang=az&par=4

2. Azarbaycan Respublikas1 Miilki Macallasinin
477.0.1-ci maddasinin homin Macallonin
470.2-ci maddoasi vo “Ipoteka haqqinda”
Azarbaycan Respublikasi Qanununun 1.0.8
vo 10.5-ci maddoleri, eloco do Azarbaycan
Respublikasi Miilki Macallosinin 269.11 va
307.4-cii maddolarinin “Ipoteka haqqinda”
Azarbaycan Respublikast Qanununun 3.2
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va 10.5-ci maddoleri il alagali gokilds sorh
edilmosine dair Azorbaycan Respublikasi
Konstitusiya Mohkomasi Plenumunun Qarari.
https://e-qanun.az/framework/39370

. Diinyamin Novruzov, “Hagsiz miigavilo
sortlorindon neco qorunmagq olar?” Trend
Xobor Agentliyi, 2014 — istehlakg¢ilarin
hagsiz sortlordon miidafiosi vo Miilki
Macallonin 417-420-ci maddslarinin izahi.
MUHASIB.AZ https://www.muhasib.az/xe-
ber.php?id=94

. Tiirkiys Borc Macollasi va Istehlakgi
Hiiquglar1 Qanununda odalatsiz sortlor
anlayis1 — Avropa Ittifaqinin 93/13 sayh Di-
rektivine uygun torif (Atamer, 2011; Uzunalli,
2013). https://eur-lex.europa.eu/homepage.
html

. EU Directive 2008/48/EC (Consumer Credit
Directive) — istehlak¢1 kreditlori {izro asas
prinsiplor, o climlodon miigavilodon avval
molumatlandirma va vaxtindan avval 6donis
hiiququ.https://commission.europa.eu/busi-
ness-economy-euro/financial-services/retail-
financial-services/consumer-credit_en

6. Azarbaycan Respublikas1 Markozi Bankinin

21 sentyabr 2023-cii il Ne 46/4 sayli Qorart.
“Banklarda kredit risklorinin idars edilmasi
Qaydas1* https://e-qanun.az/framework/
55294

. Directive 2008/48/EC of the European Par-
liament and of the Council of 23 April 2008
on credit agreements for consumers, Article
16 (“Early repayment”) https://eur-lex.cu-
ropa.eu/legal-content/EN/TXT/HTML/?uri=
CELEX:32008L0048.

. Carla Failla. Early Repayment Right and
Compensation in EU Consumer Credit Law:
Directive 2008/48/EC and National Trans-
positions. The Italian Law Journal, Vol. 06,
Issue 01 (2020), pp. 141-156. Available
from: (OJ L 133, 22.5.2008, p. 66).
https://theitalianlawjournal.it/data/uploads/9-
italj-1-2023/337-failla.pdf

. Directive 2008/48/EC of the European Par-
liament and of the Council of 23 April 2008

10

11

12.

13.

14.

15.

on credit agreements for consumers, Article
15 (“Linked credit agreements”), Official
Journal of the European Union, L.133/66,
22.5.2008. https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:32008L0048
. Griineberg/Ellenberger, BGB § 138 II, Rn.
25 — Alman Miilki Macallasinin Kom-
mentariyasi (ovvalki Palandt), 83. Auflage
2024, C.H. Beck, Miinchen https://cdn-
assetservice.ecom-api.beck-shop.de/prod-
uct/leseprobe/36900602/leseprobe-gruene-
berg-buergerliches-gesetzbuch-bgb-
9783406820007.pdf
. Adam Pierce. Loan agreements: when can
terms be challenged as unfair or unreason-
able.27.04.2016.https://www.dentons.com/e
n/insights/newsletters/2016/april/27/bank-
notes/bank-notes-spring-2016/loan-agree-
ments-when-can-terms-be-challenged-as-
unfair
Christina Scicluna. Consumer Protection:
Unfair terms in consumer contracts
21.12.2023 https://ganado.com/consumer-
protection-unfair-terms-in-consumer-con-
tracts/
Consumer Financial Protection Circular
2024-03: Unlawful and ... https://www.con-
sumerfinance.gov/compliance/circulars/con-
sumer-financial-protection-circular-2024-
03/
Contract Terms and Conditions Come
Under CFPB Scrutiny https://www.con-
sumerfinancialserviceslawmonitor.com/202
4/06/contract-terms-and-conditions-come-
under-cfpb-scrutiny/
Nikolai Badenhoop. Restitution Claims —
EU Consumer Law Principles and the
Mortgage Credit Directive as an Overar-
ching Value Model https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=4405095

(Qeyd: Yuxaridaki istinadlar xarici va yerli

maonbalor asasinda verilib. Magalodoki
biitiin fikirlor gostorilon manbalarlo
vo moveud ganunvericiliklo asaslan-
dirilib.)
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Contractual Terms in Credit Agreements: Definition, Classification,
and Ensuring Contractual Balance

Rufat Goyushov

This article analyzes the legal nature and classification of contractual terms in
credit agreements, emphasizing their role in maintaining balance between the parties.
The term “condition” is elaborated in its theoretical and legal dimensions, particularly
within the framework of the Civil Code of the Republic of Azerbaijan and the
normative acts of the Central Bank. The classification of terms as essential, additional,
and security-based (such as guarantees and pledges) is introduced and explored for its
legal significance. The study focuses on the practical implications of these terms,
including interest rates, repayment periods, and conditions for targeted use of credit. A
core theme is the principle of contract balance, ensuring that the rights and obligations
of both the lender and borrower are protected equitably. The research adopts a
comparative approach, referencing relevant legislation from the European Union
(Directive 2008/48/EC), Germany, Turkey, and the United States. The paper concludes
that precise and balanced formulation of credit terms is essential to legal predictability,
consumer protection, and financial stability in contractual lending relations.

Keywords: credit agreement, contract terms, contractual balance, security, borrower
rights, consumer credit, comparative law, civil legislation.

Kredi Sozlesmelerinde Sartlar: Kavrami, Simiflandirilmasi
ve Sozlesme Dengesinin Saglanmasi Sorunlari

Rufat Goyushov

Bu makalede, kredi sozlesmelerinde "sart" kavrami, sartlarin siiflandirilmasi ile
bunlarin hukuki ve pratik 6nemi sistemli bir sekilde incelenmektedir. Temel odak
noktasi, Azerbaycan Cumhuriyeti Medeni Kanunu ve Azerbaycan Merkez Bankasi'nin
normatif diizenlemelerinde kredi s6zlesmesi sartlarina iliskin yeni hukuki yaklasimlar
ve degisikliklerdir. Kredi sozlesmelerinde asli, fer'i (yan) ve teminat niteligindeki
sartlar seklinde siniflandirmalar sunulmus; bunlarin s6zlesmenin ifasina, faiz
hesaplamasina, vadeye, 6deme planina ve kredinin tahsis amacina uygun kullanimina
etkileri ayr1 ayr1 analiz edilmistir. Makalede ayrica sdzlesme sartlarinin dengeli diizen-
lenmesinin 6nemi vurgulanmakta; borglu ve alacakli (kredi veren) arasinda adil bir
hukuki dengenin korunmasinin normatif ve doktrinel temelleri karsilastirmali hukuk
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perspektifinde tahlil edilmektedir. Yazar, uluslararasi uygulamalardan — o6zellikle
Avrupa Birligi, Almanya, Tiirkiye ve ABD mevzuatindan — 6rnekler vererek mevcut
sorunlara alternatif yaklasimlar onermektedir. Makale, kredi sézlesmesi sartlarinin
hukuki analizini sunarak, finansal iliskilerde hem hukuki istikrarin hem de tiiketici
haklarinin etkin korunmasinin gerekliligini ortaya koymaktadir. Arastirma sonucunda,
sozlesme sartlarinin net ve dengeli olusturulmasinin, kredi iliskilerinde hukuki giivenligi
ve bor¢lu haklarinin korunmasini sagladigi kanaatine varilmaktadir.

Anahtar Kelimeler: kredi s6zlesmesi, sdzlesme sartlari, sézlesme dengesi, teminat,
borglu haklari, tiikketici kredisi, karsilastirmali hukuk, medeni mevzuat.

VYei0BHus B KPeAUTHBIX I0r0BOpPax: MOHATHE, KJIaccH(pruKanus
U oOecrneyeHne JOroOBOPHOro 0anaHca

Pydar I'oromios

B naHHO# cTaThe paccMaTpUBAIOTCS TEOPETHUKO-TIPABOBBIE OCHOBBI YCJIOBUH
KPEIUTHBIX TOTOBOPOB U MIX BIMSIHHE Ha COOJIONCHNE TIPaB CTOPOH. PackphIBaeTcs 1mo-
HATHE «YyCJIOBHE JIOTOBOPa», €ro KiaccU(UKaIMs Ha OCHOBHBIE, JIOMIOJHUTEIbHBIE U
o0ecreunTeNbHbIEe YCI0BUA (TaKhe Kak OPYIUTEIbCTBO, 3aJI0T U T.JI.) B KOHTEKCTE 3a-
KOHOZaTeNnbCcTBa AszepOaiimkanckoit PecyOnuku, B ToM uncie [paxkgaHCcKoro Kojekca
¥ HOpMaTHBHBIX akToB LleHTpanbpHOro Oanka. Ocoboe BHUMaHHUE YIENSETCS TaKUM
acreKkTam, Kak pa3Mep NpOoLEHTOB, CPOKH MTOTallIeHHs, TOPSII0K UCTIOIb30BaHUS CPE/ICTB
110 Ha3HAYCHUIO, U [TPABOBOM MEXaHU3M HX obecrieueHus. B crarbe moapoOHO aHamu-
3UpYeTCs MPUHIIUIT IOTOBOPHOTO OanaHca — HEOOXOMMOCTh CIIPaBETMBOTO PacIpe-
JICJICHUsI TIpaB W O0S3aHHOCTEH MEXAY KPEAHTOPOM M 3aeMInukoM. [Ipumensercs
CPaBHUTEIBHO-TIPABOBOM TIOIXO/: 3aKOHOIATenbCcTBO EBpomnetickoro Coro3a (B 9aCTHOCTH,
Jupexrura 2008/48/EC), I'epmanmm, Typrmm u CLLA corocTasmsiercs ¢ azepOaifpkaHCcKoit
MIPaBOBOM MPAKTHUKOH. ABTOpP MPHUXOAUT K BBIBOIY, YTO IOPUIUYECKH BBIBEPEHHOE U
cOamancupoBanHoe O(QOPMIICHHE YCIOBHUM KPETUTHOTO JOTOBOpPA CIIOCOOCTBYET
MPaBOBOIl CTAaOMIIBHOCTH, 3aIUTE MPaB 3aeMIINKOB U YCTOMYMBOCTH (PUHAHCOBOH CH-
CTEMBI.

KuroueBbie cjioBa: KpeIUTHBIN IOTOBOP, YCIOBHUS JIOTOBOPA, JIOTOBOPHBIH OaaHc,

O6€CH€‘ICHH€, IIpaBa 3acMIIHUKa, HOTp€6I/IT€J'H>CKI/II>i KpeauT, CPaBHUTCIILHOC IIPaBO,
Tpa’XxAaHCKOC 3aKOHOAATCIbCTBO.
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DOVLOT OMOK HUQUQUNUN SUBYEKTI KIMi:
FORQLI YANASMALARIN MUQAYISOLI TOHLILI

Mustafayeva 9rabiyya 9nvar qizi,
UNEC “Iqtisadiyyat” kafedrasinin
dosenti, hiiquq iizrs falsofo doktoru.
E-mail: arabiya-mustafayeva@ mail.ru
Orcid: 0000-0001-7784-076X

Son dévrlards diinyada tez-tez tokrvarlanan global béhran-
lar, heg¢ siibhasiz, olkamizdan do yan ke¢mir. Bohranl so-
raitlorda amak miinasibatlorinin idara olunmast miiayyon
spesifik yanasmalar talob edir vo bu magam amak ganunve-
riciliyinin dinamik inkisaf edon miinasibatlora uygunlasdi-
rimasint zaruri edir. Maqgalada gostorilir ki, bu sahada an
aktiv rol déviatin iizorina diisiir. Yaxn ke¢cmisdo COVID-19
pandemiyast dévriinda toplanmig tacriiba - doviatin oynadig
rol bu movgeyin haqli olduguna niimuna olaraq geyd edilir.
Bu baximdan maqgalada doviatin amak hiiququnun subyekti
Statusunda rolu, hiiquq va vazifalori, funksiyalar: nazordon

kecirilir.

Acar sozlor: omok hiiququ, hiiququn
subyekti, hiiquq miinasubatlori, dovlst, dov-
latin funksiyalari, smok miibahisasi.

I lk olaraq geyd edok ki, hiiquq nozariy-
yosinda dovetin omok hiiquq miinasi-
batlorinin subyekti kimi statusu barads me-
sololor miiayyan doracads elmi todqgiqatlarin
predmeti olmusdur. Uzun miiddot bels bir
movqe hakim olmusdur ki, har bir soxs mii-
assiso, idaro, toskilat ilo amak hiiquq miina-
sibatloring girarkon aslinds dovlatin 6zii ilo
omak hiliquq miinasibatlorine girmis olur.
Bununla bels, forgli yanagma da méveuddur,
hesab edilir ki, xiisusi miilkiyyatin barqorar
oldugu ictimai qurulusda va xiisusi miilkiyyato
osaslanan miiassisalordo dovlat omok hiiquq
miinasibotlorinin suyekti kimi ¢ix1g etmir.

Odobiyyatda gostorilmisdir ki, dovlot hii-
ququn subyekti olaraq hiiquqi korporasiyadir
vo baglica mogsadi haminin vahid hakimiy-
yota tabe etdirilmasi deyil, istirak¢ilarin ira-
dolorinin uzlagdirilmasina, onlarin hiiquqi
monafelorinin hoyata kegiril-
mosini tomin edon hiiquqi
olagalorin formalagmasina yo-
nolmis hiiquqi iinsiyyot, hii-
quqi kommunikasiya sistemi-
nin yaradilmasidir. Dévlotin
biitiin qalan hiiquq prinsipial
forqi onun hansisa xtisusi ma-
teriyadan togkil olunmasindan
deyil, bu subyektin hiiquqa
xidmot namine yaradilmasin-
dan, onun toyinatini, xarici
maq-sadlorini, funksiyalarini
vo daxili togkilini hiiququn
miioyyan etmasindon ibaratdir (3, s. 9).

Aydindir ki, iimumi hiiquq nozariyyosinin
anlayislar aparatindan vo Azorbaycan Res-
publikasiin konstitusiya hiiququ vo miilki
hiiququ kimi fundamental elmi vo todris
fonlorindon istifads etmoadon amok hiiququnun
osas subyektlorindon birinin — dovlatin genis
(tam) xarakteristikasint vermok miimkiin
deyildir. Ik névbado, hiiquqi statusun mii-
oyyean edilmosi lizro elmi yanasmalara digqot
yetirok. Hiiquqi status soxsiyyetin qanunve-
riciliklo miiayyan edilmis vo vohdat halinda
gotiriilmis hiiquq, azadliq va vazifalaridir.
Hiiquqi vozifo anlayisi hiiquqi mosulyyat
anlayist ilo six suratdo baghdir. Biitiin ve-
tondaslara samil olunan {imumi hiiquqi status
va ohalinin ayri-ayr kateqoriyalari barosinda
togokkil tapan xiisusi hiiquqi status forqlon-
dirilmoalidir (8, s. 475).
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I.A Ivannikov hesab etmisdir ki, hiiquqi
status insanin konstitusiya vo dévlotin digor
aktlart ilo taninan ilkin, ayrilmaz hiiquq vo
vazifalorinin, dovlat orqanlarinin vo vozifali
soxslorin salahiyyetlorinin macmusudur (5,
s. 67). Gorlindiiyi kimi, burada hiiquqi statu-
sun dar yozumuna istinad edilmis, o, sox-
siyyetin asas hiiquq ve vozifalorinin mocmusu
kimi miioyyan edilmisdir. Bu mdvqgeyi bir
sira bagqa alimlor, masalon, A.A.Bezuglov
va S.A.Soldatov boliisarak, insanin va vo-
tondasin konstitusion-hiiquqi statusunu gox-
siyyatin konstitusiyada tosbitini tapmis hii-
quqlar1, azadliglar1 vo vazifalorinin sistemi
kimi miisyyon etmislor (4, s. 359).

Z.A.Osgorovun fikrinca, soxsiyyatin hii-
quqi statusu kifayot qodor genis anlayigdir.
Buraya insanin hayatda amals golon vo miix-
tolif amillarin tosiri altinda doyisen, inkisaf
edon biitiin hiiquq ve azadliglar daxildir (1,
s. 118). Y.A.Lukasova gostermisdir ki, dovlat
vo ford arasinda yaranan miirokkob alagalor
vo insanlarin bir-biri ilo qarsiligli miinasi-
batlori dovlat torafinden hiiquqi formada —
insanin va votondasin hiiquqi statusunu togkil
edon hiiquqlar, azadliglar vo vozifalor for-
masinda tasbit olunur. Insanin va votondasin
hiiquqi statusu dovlat torafindon konstitusi-
yada vo diger normativ-hiiquqi aktlarda tos-
bitini tapan hiiquq va vazifalar sistemi kimi
xarakterizo oluna bilor (10, s. 91).

Hiiqugqi statusun miioyyan edilmasins di-
gor yanasmalar da movcuddur. Masolon,
M.S.Stroqovig vaxtils yazirdi ki, hiiquqi sta-
tus hiiquqlardan, hiiquqi vazifolordon, hiiquqi
tominatlardan va hiiquqi mosuliyyatdon iba-
rotdir (12, s. 199). S.M.Saxray, A.A .Klisas
isa hesab etmislor ki, asas hiiquq, azadliq va
vozifolordon basqa, votondaglarin hiiquqi
statusunun osaslarinin meozmununa onun
sOykendiyi prinsipler do daxildir. Prinsiplor
asasinda biitovliikds saxsiyyatin hiiquqi statu-

su haqqinda miithakima yiiriitmok olar. Onlar
dovlatlo votondaglarin arasinda onlarm comiy-
yotdoki yeri ilo bagh koklii miinasibatlori
oks etdirirlor (14, s. 139).

V.A Kuginski hiiquqi statusun xarakterik
xiisusiyyatlarini, birincisi, onun dovlat ira-
dosini ifado etmosindo, mozmununun mii-
oyyen sabitliyi (statikliyi) ilo forglonmasinds,
samil olundugu ayri-ayri subyektlorin deyil,
ganunvericinin iradasi ilo doyigsmasindos go-
riirdii. Ikincisi, hiiqugi statusun torkib hissolori
(elementlori) — statut hiiquqlari, vozifalori,
hiiquqi mosuliyyat hiiquqi gostarislor soklindo
ifadasini taparaq mévcud olur, yoni obyektiv
hiiquqa aiddir. Nohayat, ii¢linciisii, hiiquqi
statusun elementlori imumilik, miqyasliliq
xassolorino malikdir, bununla slagodar konkret
soxslarin hiiquqi vaziyyatinin tagokkiil tapdigi,
votondaslarin subyektiv (soxsi) hiiquq veo
vazifalarinin formalasdig1 ¢argivalarin hii-
dudlarmi miisyyan edir. Belslikls, V.A.Kugin-
ski hiiquqi statusun torkibina ii¢ elementi -
osas (statut) hiiquglardan vo statut vozifalo-
rindon basqa, ham do hiiquqi masuliyyati
daxil edir (6, s. 115).

A.S.Pagkov vo B.F.Xrustalyov omok hii-
ququ kontekstinds yazmislar ki, hiiquqi sta-
tus ictimai hayatin biitiin cohatlorini deyil,
yalniz dovlstden soxsiyyastin hiiquqi veziy-
yatinin asaslarini miioyyon edon prinsipial
toraflorini tonzim edir. Hiiquqi status hiiquq
subyektinin daimi xassasidir vo ona hiiquq
subyektliyinin mohdudlasdigini gosteran ay-
rilmaz xassolori olavo edilo bilor. Belo xas-
solars hiiquq qabiliyyati, fealiyyst qabiliyysti
va soxsiyyatin comiyyatda har bir goxsa ve-
rilon miioyyan sosial nemotlora olan asas
hiiquqlari, habels biitiin vatondaslarin tizarina
qoyulan asas vazifolor aiddir (9, s. 74-76).

Molum oldugu kimi, qanunvericilik foa-
liyyati dovlatin asas funksiyalarindan biridir.
Dovloat qanunvericilik sistemi vasitosilo hii-
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quq normalar1 (davranig tonzimlayicilori)
yaradir ki, bunun da noticosindo tozahiir
edon, formalagsmis vo ya formalasmaqda
olan hiiquq miinasibatlorinin modeli meydana
¢ixir. Dovlat aslinds bununla hiiquq miina-
sibatlorinin, o ciimloden omok hiiququ mii-
nasibotlorinin miimkiin ola bilon ndvlarini
gabaqlayan funksiyasini hoyata kegirir. Bu
konteksda dovlat hiiquq normalar1 ils ton-
zimlonon istonilon ndév miinasibatlorin isti-
rak¢isidir. A.I.Protsevskinin obrazli sokildo
ifads etdiyi asagidaki fikri geyd etmok yerino
diisor ki, votondaslar omok hiiquq miinasi-
batlorina daxil olarken dévletin gdozogdriinmaz
istirak1 omok miigavilosinin hor iki torofi
ticlin davranis qaydalarinin miioyyon edil-
mosinda ifads olunur (11, s. 66-67). Buna
goro do, iddia etmok Ugiin kifayat qodor
asaslar mévcuddur ki, dovlst amok hiiququ
miinasibatlorinin hiiquqi modellosdirilmasi
funksiyasimi yerina yetirarok, onlarm faktiki
realizasini, yoni real subyektlor kimi ig¢i vo
isogotiiran arasinda fordi hiiquqi slagoni mii-
oyyen edir.

Lakin iimumi hakimiyyot orqani kimi
dovlstin rolu yalniz Azarbaycan Respublikasi
Milli Maclisinin yerino yetirdiyi qanunya-
radic1 faaliyyat ilo mohdudlagmir. Operativ
idaroetmo mogsadilo ham timumi solahiyyatli,
hom do amok miinasibatlori sahasinds icra
hakimiyyoti orqanlarinin genis sistemi ya-
radilir. Azarbaycan Respublikas1 Konstitu-
siyasmim 114-cii maddosina gors, Azorbaycan
Respublikas1 Nazirlor Kabineti Azorbaycan
Respublikasi Prezidentinin yuxart icra orqani
olub, yalniz AR Prezidentino tabedir vo
onun qarsisinda cavabdehdir. Azarbaycan
Respublikasi Nazirlor Kabinetinin solahiy-
yotino omayin idaro edilmasinin bir ¢ox mo-
sololori aiddir. Bunlara ictimai-omok miina-
sibatlorinin hiiquqi tonzimlonmosi [Omok

Mocolloesinin (bundan sonra — ©M)] 15-ci
maddasinin altinci hissasi, 36-c1 maddasinin
a) bondi; 48-ci maddosinin besinci hissosi;
50-ci maddosinin dordiincii hissasi; 64-ci
maddasinin tiglincii hissasi; 65-ci maddasinin
sokkizinci hissasi va s. aiddir. Azarbaycan
Respublikasi1 Nazirlor Kabinetinin gabul et-
diyi aktlar (qerarlar) normativ-hiiquqi xarakter
dasiyrr.

Omoayin ictimai togkili sahasindo idaraetmo
funksiyalarin1 yerina yetiron, eyni zamanda,
normayaradict foaliyyst hiiququna malik
olan qurumlardan biri do ©mok vo ©halinin
Sosial Miidafasi Nazirliyidir (99SMN).
OM-in 14-cii maddasinin iigiincli hissasi,
30-cu maddssinin yeddinci hissasi, 34-cii
maddasinin birinci hissasi, 36-c1 maddasinin
b) bandi, 37-ci maddasinin altinci hissasi,
41-ci maddosinin birinci hissasi, 50-ci mad-
doasinin dordiincii hissasi, 57-ci maddasinin
ikinci hissasi va diger normalar1 bunu bila-
vasito tosdiq edir.

Omok sahasinds xiisusi salahiyyatli organ-
lara ©9SMN yaninda Dvlot Omok Miifot-
tisliyi Xidmoti vo onun yerli orqanlari,
OOSMN yaninda Dévlot Moasgullug Xidmati
vo onun yerli orqanlari, Azarbaycan Res-
publikas1 Fovgoalads Hallar Nazirliyinin So-
nayedo Islorin Tohliikosiz Goriilmasi va
Dag-Maodon Nozarati Agentliyi, Tibbi-Sosial
Ekspert Komissiyasi va s. aiddir. Homin or-
qanlar da amok hiiququnun &ziinomoxsus
subyektlarine aid edilmalidir. Belo subyektlora
homginin iqtisadiyyatin biitiin sahslorins aid
miiossisalorde amoyin miihafizasi toloblorine
riayat olunmasina nozaroti hoyata keciron
omoyin miihafizosi xidmaotlori do aid edil-
molidir.

Solahiyyatli organlar torafindon omok sa-
hasinds ictimai miinasibatlorin tonzimlonmasi
magsadils hiiquq normalarinin gabul edilmasi
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yolu ilo ddvlet amok hiiququnun har bir
subyekti ligiin konkret hiiquq vo vozifolori
ilo yanasi, hom do onlarin hiiquqi statusunu
mioyyan edir. Lakin dovlet 6ziinlin asas
funksiyalarini xiisusi olaraq bu moagsadlor
liclin yaradilmis vo xiisusi hiiquqi statusa va
dovlato moxsus slahidds solahiyyatloro malik
ayri-ayri orqanlara vermoklo hoyata kegira
bilar. Belo ki, 99SMN-3 {izorino qoyulmus
vozifolordon ibarst asas funksiyalarmi hoyata
kecirmasi {igiin ona bir sira ¢ox mithiim so-
lahiyyatlor (hiiquqlar) verilmisdir. OOSMN
omok miinasibatlori sahasinde dovlat siyasatini
hoyata kegirir, imzalanmis kollektiv miiga-
vilolor hagqinda molumat almaq vo kollektiv
migqavilslarin icrasina nozarat etmok hiiqu-
quna malikdir.

[sogotiiron yalmz Dévlot Omok Miifat-
tisliyi Xidmati ilo razilagdirma asasinda amo-
yin miihafizasi xidmatini yeniden toskil eds,
yaxud logv edo bilor. ©M-in 235-ci madds-
sinin birinci hissasing asason, Dovlot Omok
Miifottisliyi Xidmati amayin miihafizasi nor-
malarinin, qaydalarinin, habelo amayin mii-
hafizasino dair normativ hiiquqi aktlarin to-
lablarinin yerina yetirilmoasino, omok ganun-
vericiliyinin omal olunmasina dévlot noza-
rotini hoyata kecirir. ©mok ganunvericiliyi
omoyin mithafizasi sahasinda baladiyys or-
ganlarma da miioyyon soalahiyyatlor vermisdir.

Dovlat qanunvericilk faaliyystindon bagqa
qanunvericiliyin totbigine imumi nazaratin
idaro edilmesi funksiyasini hoyata kegirir.
OM-n 308-ci maddosino miivafiq suratdo
omoak ganunvericiliyi normalariin doqiq vo
eyni clir totbiq edilmasina, onlarin tolablorinin
diizgiin yerina yetirilmasine nozarati Dovlot
Omok Miifottisliyi Xidmati ilo yanasi, pro-
kurorluq orqanlar1 da hoyata kegirir. Belo
ki, Konstitusiyanin 133-cii maddosins asason,
prokurorluq organlar1 qanunla nozords tu-

tulmus gqaydada vo hallarda ganunlarin icrasi
vo totbiq olunmasina nozarat edir. Lakin bu
salahiyyatlors malik olmasina baxmayaraq
prokurorluq orqanlart omok hiiququnun sub-
yektloring aid edilmir.

Fikrimizco, mohkomso orqanlarinin omok
hiiququnun subyekti olub-olmamas: da mii-
rokkab masoaladir. Mahkoma fordi amak mii-
bahisalorini hall edon orqandir (9M-in 292-
ci maddasinin ikinci hissasi, 294-cii maddo-
sinin birinci hissasi, 295-ci maddoasinin sok-
kizinci hissasi, 301-ci maddasinin ikinci his-
sasi). OM amok miibahisalorine baxilmasinin
vo onlarin hallinin xiisusi miioyyon olunmus
gaydalarina riayot olunmasini tolob edir.
Hom is¢i, ham do igogdtiiron mohkomaya
iddia arizosinin verildiyi andan miilki pro-
sesin istirakgist kimi hiiquqi status kosb
edirlor. Mahkomo arizoni baxisa qebul edorken
omok hiiququnun subyektlori ilo qarsilagmur.
Soxsin avvalki hiiquqi voziyyati yalniz mah-
komo prosesindo onun hiiquqi voziyyatinin
xiisusiyyatlorini miioyyaon edir. Miilki-proses-
sual hiiquqdan moslumdur ki, eyni orqan
eyni osaslara goro, yoni eyni hiiquq norma-
larmin gostorisi iizro vo eyni funksiyalarla
iki miixtalif hiiquq sahosinin subyekti qis-
minds ¢ix1s eda bilmaz.

V.M.Lebedev amok miibahisasi iizrs moh-
komao baxisgina verilmis soxslori, habelo moh-
komanin 6ziinii miilki prosesin subyektloring
aid etmisdir. O, bu gonasto Rusiya Federa-
siyast ©M-in 383-cii maddosinin miiddoa-
larina osason golmisdir. Homin maddods
gostarilir ki, mehkomalorde amok miibahi-
soloring dair islora baxilmasi qaydasi 6lkonin
miilki-prosessual ganunvericiliyi ilo miioyyon
olunur (7, s. 144). Analoji norma respubli-
kamizin ©M-in 297-ci maddosinda do tasbit
olunmusgdur. Homin maddada deyilir ki, fordi
omok miibahisalorine mohkomads baxilmasi
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bu Macolls, Azorbaycan Respublikasinin
Miilki Prosessual Macallasi ils vo digar mii-
vafiq normativ hiiquqi aktlarla nizama salinir.
M.A.Movsiimov gostormisdir ki, toroflor
miilki mohkoma icraatiin hiiquq miibahisalori
va ganunla qorunan maraqlarin asas istirak-
cilaridir (2, s. 72).

Aydindir ki, comiyyatin universal toskilati,
Ozlinomoxsus korporasiya, stiurlu togkil olun-
mus sistem, comiyyat torafindon xiisusi ola-
raq yaradilmis vo tarixon inkisaf edon ida-
roedici sistem kimi dovlet xiisusi mexa-
nizmlorsiz mdvcud ola, onun iizorina qo-
yulmus ¢ox miixtalif funksiyalar1 yerins ye-
tiro bilmoz. Har bir icra hakimiyyati orqani
dovlatin adindan ¢ixis edir, lakin nisbaton
miistaqil subyekt kimi harokat edorok 6zii-
nomoxsus idaroetmo strukturuna, Oziiniin
miixtolif soviyyoli vo solahiyyetli vozifoli
soxslordon (dovlat qulluggularindan) ibarat
aparatina malikdir. ©M-in 5-ci maddasinin
ikinci hissasine gora homin Macallo dovlat
qulluggularina, habelos prokurorlug, polis va
digor hiiquq miihafizo orqanlarinin qullug-
cularina onlarin hiiquqi statusunu tonzim-
loyon normativ hiiquqi aktlarla miioyyon
olunmus xiisusiyyatlor nozars alinmagqla sa-
mil edilir.

M.V.Lusnikova vo A.M.Lusnikov kollek-
tiv omak hiiququnun subyektlorini miioyyan
edarkon daqiq geyd etmislor ki, dovlat sosial
torofdasligin istirak¢ist kimi miixtalif tom-
siledici organlarin soxsindo eyni zamanda
iki rolda ¢ixis edir. S6hbat igogdtiiron - dov-
lotdon vo ictimai monafelorin dasiyicisi olan
sosial torofdag - dovlotdon gedir (13, s. 44).

Dovlot isogdtiiron kimi dovlot orqanlart
sisteminin soxsindo dzlinomaxsus is qiivve-
sinin — dovlat qulluggularmin igo gotiiriil-
masini hoyata kegirir. Umumi qaydaya gora,
dovlat qulluggulart bu va ya diger vazifaya
cox vaxt miisabiqo se¢imi osasinda toyin

olunsa da, onlarin amok sortlori amoak mii-
qavilesindo tesbitini tapir. Dovlot burada
igogotiiron rolunda ¢ixis edir, yoni dovlot
omlakin miilkiyyatgisi olaraq yalniz iqtisadi
dovriyyenin subyekti qisminds deyil, hom
do omlakin miilkiyyatgisi kimi igogdtiiron
qismindos ¢ixis edir.

Yuxarida qeyd olunanlar bels bir mithiim
noticoyo golmoyo imkan verir ki, dovlot
konkret omok hiiquq miinasibotlorinin subyek-
tidir, ¢linki biitiin dévlot hakimiyysati orqanlart
(ganunvericilik, icra vo mahkama) dévlatin
adindan horakat edir vo bu vo ya digor so-
kilde omok hiiquq miinasibatlorine daxil
olurlar.

Dovlot sosial terofdasliq (kollektiv omak)
miinasibotlorinde 6z organlarinin saxsinda
omok hiiquq miinasibatlorinin bilavasite sub-
yekti kimi ¢ixig edir. Qanunvericilik hom
sosial torafdasliq qarsiliqli miinasibotlorinin
soviyyolorini, hom do dovlotin adindan he-
rokot edon orqani miioyyon edir. Qeyd etmok
lazimdir ki, MDB-nin bozi tizv dovlatlorinin
omoak maocollalorinds sosial torafdasligin
leqal torifi 6z tosbitini tapmisdir (masalon,
Rusiya Federasiyast ©M-in 23-cii maddosi,
Belarus Respublikasinin ©M-nin 352-ci
maddasi, Qirgizistan Respublikasinin OM-
nin 34-cii maddasi va s.). Lakin respublika-
mizin OM-do sosial torofdashigin torifi ve-
rilmadiyinden, ©M-in “Bu Macallads istifado
edilon asas anlayislar” adlanan 3-cii maddoe-
sindo onun anlayisinin tosbit olunmasini
mogsodomiivafiq hesab edirik.
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The state as a subject of labor law:
Comparative analysis of different approaches
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Recently, the global crises that have been recurring frequently in the world have un-
doubtedly affected our country. Management of labor relations in crisis conditions
requires certain specific approaches, and this point necessitates the adaptation of labor
legislation to dynamically developing relations. The article shows that the most active
role in this area falls on the state. The experience accumulated during the COVID-19
pandemic in the recent past - the role played by the state - is cited as an example of the
correctness of this position. From this point of view, the article considers the role,
rights and duties, and functions of the state in the status of a subject of labor law.

Keywords: labor law, subject of law, legal relations, state, functions of the state,
labor dispute.
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Son donemlerde diinyada tekrarlayan kiiresel krizler siiphesiz iilkemizi de
etkilemektedir. Kriz kosullarinda is iliskilerinin yonetimi belirli yaklasimlar gerektirir
ve bu nokta, i mevzuatinin dinamik olarak gelisen iligkilere uyarlanmasini zorunlu
kilar. Makale, bu alanda en aktif roliin devlete diistiiglinii gdstermektedir. Yakin
gecmiste COVID-19 pandemisi sirasinda edinilen deneyim - devletin oynadigi rol - bu
goriigiin dogruluguna 6rnek olarak gosterilmektedir. Bu bakis agisiyla makale, devletin
is hukukunun 6znesi statiisiindeki roliinii, haklarini, gdrevlerini ve islevlerini ele
almaktadir.
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islayib hazirlamalidir. Gostorilonlar tobii hii-
ququn torkib hissasi olan keyfiyyatli hiiquqi
yardim almaq hiiququna da aiddir. Bu da
heg bir toacciib dogura bilmoz, ¢linki bey-
nolxalq hiiquq normalarinin formalagmasinda
milli hiiquq normalarinin rolu danilmazdir.

Bu maqalads Azarbaycan Respublikasinda vaton-
daslarn keyfiyyatli hiiquqi yardim almaq hiiququnun ta-
min edilmasi doviat siyasatinin prioritet istigamatlari ila
bagl masalalor tahlil edilir. Bu tohlila miivafiq olaraq va-
killiyin bir elm sahasi kimi meydana galmasina va inkisa-
fina tobii-tarixi proseslorin, o ciimlodon bazi miihiim
ictimai hadisalorin boyiik va miihiim tasiri olmasi vurgu-
lamr. Vakillik elmi dedikda, insan faaliyyatinin miiayyan

Forq iso ondan ibaratdir ki, milli
hiiquq normalart ilo miigayisada,
beynoalxalq hiiquq normalar1 adat
hiiquq normalarindan ibarat ol-
malart ilo secilirlor. Belo adot
hiiquq normalari1 pozitiv hiiqug-
lardan daha ¢ox tobii hiiquga
yaxindirlar.

alahidds sahasi basa diisiiliir.

Hiiquq faaliyyatinin har bir sahasinin 6z axlaq prin-
siplari va qaydalart movcuddur ki, onlarin da dark edil-
masi va tatbiqi ayrica elmi yanasma talob edir. Tosdig
edilir ki, hiiqugsiinasin pesa etikasinin névlorindan biri

kimi vakil etikast da moveuddur.

Acar sozlor: ictimai hadiso, insan, hiiquqi
yardim, vakillik, dovlot siyasoti, moahkoma
prosesi, yardim, qanunvericilik, oxlaqi toloblor,
sosial dayarlar.

Giris

Insanm tobii hiiquq vo azadliqlarina, o
climlodon keyfiyyatli hiiquqgi yardim almaq
hiiququna hérmot edilmosi sahasindo bey-
nalxalq amokdasligdan baslica magsad har
bir 6lkonin 6z milli qganunvericiliyini lazimi
saviyyado qurmaqdan ibaratdir, yoni har bir
dovlat 6z milli qanunvericiliyini qurarken
tabii hiiququn tebistindan irali golon xiisu-
siyyatlori nozors almaqla yeni standartlar

Birlasmis Millatlar Toskilati
1990-c1 ilin avqust ayinda 6zii-
niin 8-ci Kongresindo “Vakillarin
rolu hagqinda asas Miiddoalar1”
gatnama ils tosdiq etmis vo ha-
min sanadds vakil yardimai tigiin
hor bir soxsin miiraciot etmok
hiiququnun oldugu 6z aksini tap-
migdir. Bu miiddoealara goroa, hokumatlar,
onun orazisinds yasayan vo onun yurisdik-
siyasina tabe olan irqindon, dorisinin ron-
gindon, etnik monsoyindon, cinsindon, di-
lindon, dinindon, siyasi vo bagsqa baxislarin-
dan, milli va ya sosial mengayindan, iqtisadi
vo ya basgqa statusundan asili olmayaraq hii-
quqi yardim almagq {igiin biitlin soxslora ba-
rabor vo real somarali prosedur, islok mexa-
nizm olmasini tomin etmolidirlor. Eyni za-
manda, hokumat cinayat toratmokda ittiham
olunaraq vo ya olunmayaraq habsxanada
yerlosdirilon va ya tutulan, hobss alinan sox-
sin tez bir zamanda, har bir halda isa saxsin
tutuldugu vo ya hobso alindigi andan 48
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(qirx sokkiz) saatdan gec olmayaraq vokilo
catimliligini miitloq tomin etmalidirlor [1].

Azorbaycan Respublikasi 1991-ci ilds
dovlat miistoqilliyini barpa etdikdon sonra
yeni Kostitusiyanin hazirlanmasi zorurati
meydana ¢ixdi. 1993-cii ilin iyun ayinda
xalqm tokidli tolobi ilo Umummilli lider
Heydor ©liyev hakimiyyoto qayitdi. Ulu
Ondorin rohborliyi ilo yeni Konstitusiyanin
hazirlanmasi {igilin xiisusi komissiya yaradildi.
12 noyabr 1995-ci il tarixde timumxalq sas-
vermosindo (referendumda) gobul edilmis
Azarbaycan Respublikasi Konstitusiyasinin
61-c1 maddssi “Hiiquqi yardim almaq hii-
ququ” adlanan 61-c1 maddasine asasan, “hor
kasin yiiksok keyfiyyatli hiiquqi yardim al-
magq hiiququ vardir [2].

Dovlatlorin bu senadi ratifikasiya ederak
0z daxili qanunvericiliyine implementasiya
etmosi biitiin sahslorde hiiquqi yardimin
gostorilmosini daha da zonginlogdirdi. Artiq
hiiquqi yardimin gdsterilmasi dovlstlorin
hom beynalxalg, hom do milli 6hdoaliyina
cevrilmisdi. Hiiquqi yardim almaq hiiququ
isa beynolxalq hiiquqi osaslara malik oldu.

Azarbaycan Respublikasinda votondaslarin
keyfiyyatli hiiquqi yardim almaq hiiququnun
tomin edilmosiddvlot siyasatinin prioritet is-
tigamotlorindondir. Bels ki, miistoqil Azor-
baycan Respublikasinin ilk Konstitusiyasi
qiivvoyo mindikden sonra Umummilli liderin
tapsirigi ilo Azarbaycan Respublikasinda fi-
ziki va hiiquqi soxslora yiiksok keyfiyyatli
hiiquqi yardimin gdsterilmasi iizra vokillik
foaliyyatinin asas prinsiplorini, vokillorin
hiiquqi statusunu vo onlarin dziiniiidarasinin
osaslarini miioyyon edon “Vokillar vo vakillik
foaliyyoti hagqinda™ Azorbaycan Respubli-
kasmnin Qanunu hazirlanaraq 28 dekabr
1999-cu il tarixdos qobul edildi. 26 maddodon
vo kegid miiddealarindan ibarat olan bu Qa-
nun Azorbaycan Respublikasinin orazisindo

hor bir soxsin mohkoma prosesinda, ibtidai
istintagda vo tohqiqatda 6z hiiquglarinin va
ganunla qorunan menafelarinin miidafiosini
hoayata kegirmok {igiin 6ziiniin se¢diyi vokilo
miiraciot etmok, tutuldugu, habso alindigi,
cinayat térodilmasinds itttham olundugu an-
dan miidafis¢inin koémoyindan istifads etmok
hiiquglarinin tomin olunmasinin vo basqa
masololor lizro hiiquqi yardim gostoran vo-
killorin faaliyyatinin tonzimlonmasi mogsodi
ilo qobul edilmisdir [3].

Jsas matn hissasi

Hiiququn, o climladan vakillik hiiququnun
bir elm sahasi kimi formalagsmasiin asas
sobablarinden biri insan, soxsiyyat amili ol-
mugdur. Cilinki insan hiiquqa gors deyil, hii-
quq insana gors movcuddur. Vakilliyin bir
elm sahasi kimi meydana galmosine va in-
kisafina tobii-tarixi proseslorin, o climlodon
bozi miithiim ictimai hadisolorin boylik vo
mithiim tasiri olmusdur. Belo tobii-tarixi va
sosial hadisa isa dovlotdir. Ister xarici, istorsa
do vatan hiiquq adabiyyatinda birmenali su-
rotds tasdiq edilir ki, hiiquq elmi (ilk novbada
bilavasite hiiququn 6zii) dovlatlorin yaranmasi
ilo eyni vaxtda amolo golorok inkisaf etso
do, vakillik bir elm sahasi kimi daha sonralar
yaranaraq inkisaf etmisdir. Olbattas, vakilliyin
bir elm sahasi kimi inkigafinda hiiquq elminin
rolu bdyiik olmusdur. Vakillik bir elm sahasi
kimi insan1 biitlin tarixi dovrlords derindon
diisiindiirmiis, onun anlayisina diinyanin ay-
ri-ayr1 mitofokkirlori torafindin miixtoalif to-
riflor verilmisdir.

Biitlin digor humanitar elmlor kimi, va-
killik elmi do 6z tasokkiil vo formalasma
prosesi arzinda bu sahado biliklorin tokmil-
logmasi sayasinds inkisaf etmisdir. Bu monada
0, bosari faaliyyatdon tocrid edilmis halda
tosovviir oluna bilmoz. Demali, vokillik elmi
dedikdo, insan faaliyyatinin miioyyan slahiddo
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sahasi basa diisiiliir. Bu baximdan homin
foaliyyatin baslica funksiyasi qismindo vo-
killik hagqinda obyektiv biliklorin islonib
hazirlanmasi, eloco do onlarin sistemloagdi-
rilmasi ¢ixis edir. Nozors almaq zoruridir
ki, vokillik hagqinda obyektiv biliklor co-
miyyatin hiiquqi ger¢okliyinin, hiiquqi real-
liglariin noazori tocessiimiindon ibaratdir.
Digor ictimai elm sahalori kimi, vakillik el-
mi do ictimai siiurun formalarindan biridir.
Bels bir cohati geyd etmok zoruridir ki, yeni
biliklor alds edilmasine yonolon elmi foaliyyat
prosesinds tohlil vo tadgigatlar miiqayisali
xarakter dastyir. Bu, elma yanagmanin miiasir
morhalodo hamiligla gabul olunmus an opti-
mal metodlarindan biridir. Vakillik elmindo
miiqayisali metoddan hazirda genis istifado
edilir. Bu, iki vo ya daha ¢ox obyektlorin
ust-listo qoyulmagla va ya tutusdurulmagla
miigayiso edilmasindon ibaratdir. Miiqayisali
metod on gadim zamanlardan bu giins qoder
elmo malum olan, ham do molum olmayan
obyektlorin imumi gqanunauygunluglarinin
miioyyanlosdirilmasini 6ziinds ehtiva etmoklo
yanasl, eyni zamanda, odobiyyatda gostorildiyi
kimi, homin obyektlorin miixtalif dovrlords,
habels kegmisdo vo indi movcud olan key-
fiyyatlorinin, onlarda bag vermis doyisiklik-
lorin vo ya inkisaf ononslorinin miisyyon
edilmasina yonolon metoddur [4, s.14].
Fikrimizco, vokillik institutunun daha do-
rindan tohlil edilmasi vo onun movcud prob-
lemlorinin {izo ¢ixarilmasi ti¢iin vokillik foa-
liyyati sahasindo miixtalif 6lkolorin hazirki
tacriibasinin 0yronilmasi mithiim shamiyyot
kasb edir. Vakillikls bagl qabaqcil tacriiba
va nailiyyatlorin istlinliiklorini gobul etmodon
hec bir 6lkodo miivafiq saho hortorofli vo
dinamik inkisaf eda bilmoz. Hamg¢inin vakillik
foaliyyati ilo bagl xarici 6lkalorin ganunve-
riciliyinin dyronilmasi vo miiqayisali tohlili
do zoruri vo shomiyyatli bir isdir. Ciinki

miiqayisali hiiqugstinasliq hiiquqi hadisslorin
Oyranilmasi vo tadgigati metodudur. H.C.Qat-
tericin tobirinco, miigayisali hiiqugstinasliq
hiiquqi hadisolorin 6yronilmesi vo tadqiqati
metodudur [5, s.5].

Belolikla, vokillik elminds miiqayisali
metoddan ham eyni vaxtda, hom do tarixi
inkisafin miixtalif marhalalorinde mévcud
olmus obyektlorin, onlarin spesifik xiisu-
siyyetlorinin, nahayot, hamin obyektlordo
miivafiq dovriin toloblorine uygun bas vermis
doyisikliklorin vo inkisaf ononolorinin mii-
qayisa edilmasi (normativ hiiquqi aktlarin
mozmununun, onlarda bas vermis doyisik-
liklorin, tokmillogdirmalorin va s.) ligiin is-
tifads olunur.

Miiasir diinyada hiiquqi dévlat quruculugu
va bazar iqtisadiyyatinin inkisafi soraitindo
comiyyatin hiiqug-miihafize sisteminin on
mithiim institutlarindan biri olan vokillik
institutunun omomiyyoti durmadan artir. Be-
lo ki, bu institut olmadan fiziki vo hiiquqi
soxslorin hiiquq, azadliq vo qanuni maraq-
lariin somorali miidafiesi miimkiin deyildir
[6, s.31]. Bu sabobdon da vakillik institutu
hiiqug-miihafizo foaliyyati qismindo tohlil
edildiyi kimi, eyni zamanda elm sahasi kimi
da hartorafli arasdirilir.

Vokillik elminin inkisafi (tarixi inkisaf
moarhalalorindon asili olmayaraq) daha ¢ox
siyasi-hiiquqi fikrin, ideya vo nozariyyslarin,
tolimlorin, miixtalif konsepsiya vo doktri-
nalarin inkisafi ilo baglhdir. Bu prosesdoki
miivafiq dovriin yalniz ideologiyas1 hiiquqi
yardima tosirsiz Otligmiir. Konsepsiya va
doktrinalarin inkisaf xiisusiyyatlorinin so-
ciyyalandirilmasi baximindan vakillik elminin
kateqoriyalarmin nozordon kegirilmasi vacib-
dir.

Kateqoriyalarin miixtslif ndvlori haqqinda
mosalo elmin biitiin sahalorinin, o climlodon

%

Nagqliyyat hiiququ ‘@



122

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

vokillik elminin metodologiyasi ii¢lin on
miihiim problemlordon biridir. Kateqoriyalar
elmin, o cimladen vakillik elminin anlayislar
aparatinin osas miiddoalarini miioyyonlogdirir,
metodoloji nlive qisminds ¢ixis edirlor. EIm
do mohz 6z tadqigatlarinda hamin metodoloji
osaslara arxalanir.

Molumdur ki, kateqoriyalar aparatinin
bir ne¢a soviyyasi movcuddur. Homin so-
viyyalor igarisinds on yiiksok movqeyi falsofi
kateqoriyalar (bu, demak olar ki, biitiin elm
saholorine aiddir) tutur. Mohz folsofi kateqo-
riyalar diinyagoriisii komponentlori gismindo
cixis edir, bagoriyyato varligin biitiin aspektlori
haqqinda tosovviirlor verir.

Artiq malum maosaladir ki, hiiqugsiinasa
qars1 irali siiriilon oxlaqi taloblar, onun amok
foaliyyatinin menavi asaslar1 haqqinda tolim
kimi hiiquq etikas1 peso etikasinin novlerindon
biridir. Hiiquq etikasinin asas mozmunu hii-
qugstlinasin hiiqug-miihafizo va hiiquqtat-
bigetma foaliyyotino totbiq edilon konkret
imumi menavi prinsi vo normalarin mac-
musunun elmi cohatdon dork edilmasi vo an
tosirli formada hayata kegirilmasindon iba-
rotdir.

Apartlmis elmi-tadqiqat isinin naticoloring
osaslanaraq belo demok olar ki, hiiquq etikas1
asagida gostorilonlori 6zlinds ehtiva edir:

— 0z predmetinin, onun garsisinda duran
tapsiriglarin, 6ziiniin meydana golms va in-
kisaf tarixinin todqiqini;

— hiiqugstinas pesosindo vo miivafiq foa-
liyyat formasinda, eloco do hiiqugsiinasin
soxsiyyatino qarst irali slirilon toloblordoe
oxlaqin digar sosial normalarla (hiiquq nor-
malar1 da daxil olmaqla) qarsiligh tesiri
problemlorini;

— hiiqugsiinas pesasinin ayrica novii liglin
imumi va saciyyavi monaviyyat toloblorini;

— hiiqugstinaslarin digor peso niimayan-
dolori, insanlar vo ictimaiyyatlo qarsiligl
miinasibatlorinin osaslarini;

— miioyyan hiiquq pesesinin niimayan-
dolori terofindon hoyata kecirilon konkret
foaliyyat soraitindo monoviyyat niimunasinin
(exlaq normasinin) tozahiir etmasinin xiisu-
siyyatlorini [7, s.15].

Hiiqugsiinasin peso etikasi (hiiquq etikast)
onun hayata kecirdiyi amak prosesinin xii-
susiyyatlori ilo baglidir. Bels ki, onun qanun-
la tonzimlonon faaliyyatinin obyekti insandir.

Hiiquq faaliyystinin hor bir sahasinin 6z
oxlaq prinsiplori vo qaydalart mévcuddur
ki, onlarin da dork edilmasi vo totbiqi ayrica
elmi yanagma talob edir. Odur ki, tam hiiquqlu
olaraq mohkomso, istintaq, prokuror, vokil
va s. etikasi elmindon bohs edo bilarik [8,
s.36]. Eyni zamanda, qeyd etmok lazimdir
ki, sadalananlarin hamis1 vahid hiiquq eti-
kasmin torkib elementloridir. Onlardan hor
birinin mozmununun inkisaf etdirilmasi bii-
tiinliikds hiiquq etikasi barads olan biliklorin
inkisaf etdirilmasi, dorinlagdirilmasi demok-
dir. Hiiquq etikasinin ayri-ayr1 novlorinin
(istintaq, vakil va s.) mozmununun nazorden
kecirarkon nazors almaq lazimdir ki, onlarin
kokiinds duran manavi normalar va yaranmig
peso monaviyyati tolablori hiiquq normala-
rinda vo miivafiq hiiquq faaliyyati tacriibo-
sindo oks olunmusdur. Odur ki, hiiquq eti-
kasinin mazmununa ancaq miioyyan hiiqug-
slinas-miitoxassisin (hakimin, prokurorun,
miistantiqin, vakilin va digarlarinin) hiiquq
foaliyyotindo meydana ¢ixan monaviyyat
normalar1 vo miinasibatlor daxil edilmolidir
[7, 5.20]. Ixtisaslasmasindan asili olmayaraq
har bir hiiqugsiinas pesokarlig ilo secilmoali,
eloca do yiikson monovi keyfiyyatlors malik
olmalidir. Biitiin bunlar belo demoaya asas
verir ki, xidmatdon konar foaliyyat, hiiquq-
slinasin saxsi hayati ilo bagli masalalar hiiquq
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etikasinin mozmununa aid olmasa da, hor
bir hiiqugstinasin malik olmali oldugu oxlaqi
keyfiyyatlor hiiquqsiinasin peso etikasinin
mozmununa daxil edilmslidir. Elo bu so-
bobdon ds ayri-ayr1 hiiqugsiinas — miitoxas-
sislorin etik davranislart v oxlaqi keyfiyyatlori
ilo bagli genis elmi aragdirmalarin aparilmasi
zaruridir.

Mohz bu istiqgamatds aparilmis arasdir-
malarin naticaloring asaslanan bir sira miial-
lifloro qosularaq tesdiq ede bilorik ki, hii-
qugsiinasin peso etikasinin ndvlerindon biri
kimi vokil etikas1 da mévcuddur [9, s.117-
128].

Hiiquqi anlayislar vo ya hiiquqi kateqo-
riyalarin olmamasi, yaxud yoxlugu eyni za-
manda hliquq miinasibatlorinin vo hiiquq
diistincasinin do moévecud olmamasi demokdir.
Mohz hiiquqi anlayis va kateqoriyalarin bi-
lavasito komoyi sayasinds hiiquqi fikir tari-
xindo vokillik elminin prinsipial miiddsalart
0z ifadasini vo tesdiqini tapmisdir. Hiiquqi,
sosial vo diger kateqoriya vo prinsiplorin
vakillik sferasina inteqrasiya olunmasi tokco
vokilliys deyil, homginin homin elm sahslo-
rinin do menafeyine xidmot edir. Vokilin
omoyi demok olar ki, homiso yaradiciliq xa-
rakteri dasidigindan, bu yaradiciliq prosesino
digar elm sahalarinin ideya v prinsiplari do
calb olunur [10, s.137].

Vokil tokco onun ganuni maraqlarinin
moveud oldugu hiiquq saholorinin komayi
ilo miinaqisonin (cinayst vo ya miilki miiba-
hiso) mahiyyastini anlaya, onun hsll yolunu
tapa, diizgiin mévqgeni miioyyan edo vo bu
movgenin reallasdirilmasina nail ola bilmaz.
Bels ki, i¢in hoall olunmas: iigiin vokil psi-
xologiya, mantiq, natiqlik sonati, konflikto-
logiya, habelo maddi vo prosessual hiiququn
¢argivasindan konarda movcud olan bir sira
elm sahalorinin imkanlarina (biliklorina) eh-

tiyac duyur. Beloliklo, vokilliyin togkili vao
onun keyfiyyotino miixtolif ictimai elmlor
xidmot etmis olur. Bu elm sahalorinin hor
biri mévcudluq va siiurun, dorketmanin bu
va ya aspektlorini, sosial hadisalorin ayri-
ayr1 saholorini, onlarin garsiligh alago vo
miinasibatlorini dyranir.Malumdur ki, dovlot
va hiiquq nazariyyasi folsafy, tarix, sosiologiya
vo digor elm saholori ilo six baghdir [11,
s.35].

Vakillik elmi do 6z novbasinds 6ziinds
miloyyan elm saholoring aid biliklori birlos-
dirir. Vokillik elmi hiiquq elmlari ilo yanasi,
folsofo vo sosiologiya elmlori ilo do six bag-
lidir. Vokillik elmi {igiin nozori osas vo me-
todoloji istigamot rolunu oynayan folsofo
bir torofdon vakilliyin dévlat orqani olmadigi,
digar torafdon iso onun comiyyats aid oldugu
va onun ganun asasinda faaliyyat gostordiyini,
habels vakilliyin sosial hiiquqi institut qis-
mindo rosmilosdirilmis miistoqil ictimai ha-
dise olmasi1 miioyyan edir.

Vakilin maqgsadinin 6z miistorisinin ma-
raqglarmi miidafis etmok, ona zaruri hiiquqi
yardim gostormok, he¢ bir halda miidafio
etdiyi soxsin ifsa olunmasi, ona etibar edonin
miilki-hiiquqi maraqlarina dair (imumi yuris-
diksiya mohkomaolorindo, iqtisad mohkoma-
lorindo) dslillarinin inkar edilmosi mévqe-
yindo durmamaq olmasi; 6z miistorisinag
«keyfiyyatli hiiquqi yardim gostormak» im-
kan1 veran qanunda nozords tutulan biitiin
vasito vo Usullardan vicdanla istifado etmosi;
har bir vokilin malik olmali oldugu yiiksok
pese vo manavi-psixoloji keyfiyyatlors malik
olmasi vokil etikasinin mozmununu togkil
edir.

Biitiin bunlara osaslanaraq belo noticoyo
golmak olar ki, agsagidaki vozifalorin yerino
yetirilmasi vokil etikasinin ali mogsadi hesab
olunmalidir:
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— saciyyavi peso toloblarine uygun olaraq
monavi talablorin forma-lasdirilmast;

— konflikt soraitindo horoket iisulunun
secilmasi zamani1 vokilin manovi istiqgamat-
londiricilarls silahlandirilmast;

— vokil etikasinin timumi veo fordi nor-
malarmin formalasdirilmasi [12, s.220].

Vakilin asas vazifasi 6z miistorisinin ma-
raqlarina xidmaot etmok, biitiin qanuni vasito
vo lsullardan istifado etmoklo homin ma-
raglarin tomin edilmesine ¢alismaqdir. Mii-
dafio edilon (etibar edon) soxslo vakilin ma-
raqlart arasinda zid-diyyet, yaxud uygun-
suzluq yarandig1 hallarda, qanuni vasito vo
tisullarla onlar1 aradaq qaldirmagq, yaxud ta-
razlagdirmaq miimkiin olmadigda vokil vo-
ziyyatdon ¢ixis yolu tapmagi bacarmali,
inandirma va digor monovi-psixoloji vasito-
lordon (birgs foaliyyatin miimkiinsiizliyii,
etibarin agag1 diismasi vo s.) istifado edorok
miistorinin dziinlin onun xidmatlorindon imti-
na etmosing nail olmaga c¢alismalidir. Belo
ki, hodsiz miigtorinin maraqlarina kor-korana
xidmot edon vokil 6zii ¢ixilmaz voziyyoto
diismok tohliikasi ils tiz-lizo qala bilor.

Natica

Belolikla, bu moqalods aparilan tohlillor
osasinda agsagidaki noticolors galmok olar.

1) hiiququn, o ciimladan vakillik hiiququ-
nun bir elm sahosi kimi formalasmasinin
osas soboblorindon biri insan, soxsiyyat amili
olmusdur. Ciinki insan hiiquqa gors deyil,
hliquq insana goro mévcuddur. Vokilliyin
bir elm sahasi kimi meydana golmoasino vo
inkisafina tobii-tarixi proseslorin, o cimlodon
bazi mithiim ictimai hadisalorin bdyiik va
mihlim tosiri olmusdur. Belo tobii-tarixi vo
sosial hadisa iso dovlotdir. Amma hiiquq el-

mi dovlotlorin yaranmasi ilo eyni vaxtda
omola golarak inkisaf etsa do, vakillik bir
elm sahasi kimi daha sonralar yaranaraq in-
kisaf etmisdir. Vokilliyin bir elm sahosi kimi
inkisafinda hiiquq elminin rolu boyiik ol-
musdur;

2) vokillik elmi dovlot-hiiquq miinasi-
batlorinin miioyyan saholorini tanzimlayon
normalarla baghdir. Vokillik elmi dovlat vo
hiiqughaqqinda elmlarin {izorinds, onlarin
niivasinda togokkiil tapmigdir. Vokillik elmi
do 6z ndvbasinds dovlati onun {igiin zoruri
olan {iinsiirlorlo zonginlosdirmis, tokco co-
miyyati deyil, hom do dovlatin islok mexa-
nizmini daim horakoto gotirmisdir;

3) vakilin omayi demoak olar ki, homiso
yaradiciliq xarakteri dasidigindan, bu yara-
diciliq prosesino digor elm saholorinin ideya
vo prinsiplori do colb olunur. Vokillik elmi
0ziindo miioyyan elm sahalarins aid biliklari
birlogdirir. Vokillik elmi hiiquq elmlori ilo
yanagl, tarix, falsafg, sosiologiya, psixologiya
va digar elmlar ilo six baghdir;

4) vokil etikas1 peso foaliyyati zamani vo
giindolik hoyatda vokildon tolob olunan mo-
navi keyfiyyotlori dyronon, vakilin istiraki
ilo hayata kegirilon bu va ya digor prosessual
soraitdo zoruri davranig qay-dalariin for-
malasdirilmasin kémok edon elm kimi mii-
oyyan etmoyo imkan verir. Buradan goriiniir
ki, vokil etikas1 vokilin prosessual vo qeyri-
prosessual foaliyyotinin monovi osaslarini
6ziinds oks etdirir;

5) vokil etikasi, sadoca olaraq, etik norma-
lar macmusu deyil, monavi vo hiiquqi telablori
1izvii olaraq 6ziindo birlogdiran etik macallodir.
Ona ciddi sokilds riaysat olunmas1 vakillik
foaliyyetinin yiiksok tolablor soviyyesindo
icra olunmasina sorait yaradir, votondaslarin
miidafis hiiququnun tasirli olaraq hoyata ke-
¢irilmasine taminat verir.
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MPUHIMIBI ¥ TIpaBuiia, MOHUMAaHUE W TPUMEHEHHE KOTOPBIX TpeOyeT OTAEIHHOTO
HayyHoro noaxozaa. [loareepxaaercs, 4ToO CyIIECTBYET TaKKe aJBOKATCKasl ATHKA KaK
OIIMH U3 BHIIOB TIPO(eCCHOHATLHOM STHKHUIIPAaBOBEA.

KiroueBbie ciioBa: coruaabHOE COOBITHE, UCTIOBEK, IOPUANYECKAs IIOMOIIb, aIBO-
KaTypa, TOCyIapCTBEHHASI TTOJIUTHKA, CYAICOHBIN MPOTIECC, TOMOIIh, 3aKOHOIATEIIECTBO,
MOpAaJIbHEIE TPeOOBAHUS,COUATBHBIC IICHHOCTH.

Naqliyyat hiiququ {;@L



On the scientific foundations and ethical issues of advocacy

Aliyev Ilham Malik oglu,
Researcher of the Legal research department of the
Institute of Law and Human.

The article analyzes issues related to the priority directions of state policy in the |
sphere of ensuring the right of citizens to receive quality legal assistance in the |
Republic of Azerbaijan. In accordance with this analysis, it is emphasized that natural .
historical processes, including some important social events, have had a great and :
significant impact on the emergence and development of advocacy as a scientific ;
direction. The science of advocacy refers to a certain area of human activity.

Each area of legal practice has its own moral principles and rules, the understanding i
and application of which requires a separate scientific approach. It is also confirmed |
that attorney ethics exists as a type of professional ethics for lawyers.

Key words: social event, person, legal assistance, advocacy, public policy, trial, as- -
sistance, legislation, moral demands,social values.

Avukathgin Bilimsel Temelleri ve Etik Sorunlar1 Uzerine

Aliyev ilTham Malik oglu,
Hukuk Doktoru, Docent,
“Hukuk ve Insan Haklar1 Enstitiisii” PHS.

Bu makale, Azerbaycan Cumhuriyeti'nde vatandaslarmn kaliteli hukuki yardim alma
hakkini glivence altina almak i¢in devlet politikasinin ncelikli yonleriyle ilgili konulart |
analiz etmektedir. Bu analiz dogrultusunda, baz1 6nemli sosyal olaylar da dahil olmak |
iizere dogal-tarihsel siireclerin, avukatligin bilimsel bir alan olarak ortaya ¢ikis1 ve |
gelismesi lizerinde biiyiilk ve 6nemli bir etkisi oldugu vurgulanmaktadir. Avukatlik .
derken, insan faaliyetinin belirli bir ayr1 alanin1 kastediyoruz.

Hukuki faaliyetin her alaninin kendine 6zgii ahlaki ilkeleri ve kurallar1 vardir ve ;
bunlarin anlasilmasi ve uygulanmasi ayr bir bilimsel yaklasim gerektirir. Avukatlik |
mesleginin de bir tiir meslek etigi olarak var oldugu dogrulanmaktadir.

Anahtar Kelimeler: kamu olay1, insan, hukuki yardim, avukatlik, devlet politikasi, |
yarg1 siireci, yardim, mevzuat, ahlaki gereklilikler, sosyal degerler.
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Abstract

This thesis examines the main directions of digitalization in international transport op-
erations and its impact on the efficiency of the logistics system. Within the framework of
the study, the economic and institutional foundations of digitalization in the international
transport system, digital customs administration, electronic document circulation and the
implementation of the e-CMR system, as well as the e-TIR system and electronic queue
mechanisms are analyzed. The research shows that the application of digital technologies
helps accelerate transit operations, simplify administrative procedures, and reduce logistics
costs. As a result, the digitalization of international transport operations is considered one
of the key directions for improving the efficiency of the global logistics system.

Keywords: Digital transport, e-CMR system, e-TIR transit, electronic customs
Jel kod: B2, B002, C00, F17, L9I.

Introduction

Globalization and the rapid development of international trade have made it necessary
for transport and logistics systems to operate more efficiently and promptly. In the modern
era, the increasing volume of international freight transportation, the growing complexity
of trade operations, and the rising number of participants in the logistics chain require the
application of new approaches in the management of transport operations. In this context,
the implementation of digital technologies plays an important role in improving the
management of international transport systems, accelerating information exchange, and
optimizing transit operations. Digitalization contributes to increasing transparency in
transport processes, reducing operational costs, and ensuring a more efficient organization
of the logistics chain.

The digitalization of international transport operations is particularly evident in areas
such as customs administration, electronic document circulation, and the modernization of
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transit systems. Digital customs systems, e-CMR electronic consignment notes, e-TIR
transit platforms, and electronic queue mechanisms enable international logistics processes
to be carried out in a faster and more coordinated manner. In this regard, the purpose of the
present study is to analyze the main directions of digitalization in international transport
operations, examine the key digital mechanisms applied in this field, and evaluate their
impact on the efficiency of international trade and logistics systems.

Economic and institutional foundations of digitalization
in the international transport system

The international transport and logistics system serves as one of the key infrastructure
components of global trade, and the process of digitalization in this field has gained
particular importance in recent years. The implementation of digital technologies enables
more efficient management of freight transportation, accelerates information exchange,
and reduces operational costs. Electronic data interchange systems, digital platforms, and
automated logistics solutions strengthen the coordination of international transport
operations and contribute to the optimization of cross-border trade processes. Studies
indicate that digitalization in the logistics and transport sector can significantly reduce
transit time and administrative procedures, thereby increasing the efficiency of international
trade (World Bank, 2020).

Digitalization is considered not only a technological change but also an institutional
transformation process. The implementation of digital solutions in the international
transport system creates new mechanisms of coordination among government institutions,
customs authorities, logistics companies, and transport operators. In this context, digital
platforms and data exchange systems increase transparency among various participants of
the logistics chain and make management processes more flexible. In particular, integrated
digital systems such as the “Single Window” enable the simplification of trade and
transport procedures and allow information to be transmitted through a unified platform,
which accelerates international logistics operations (UNCTAD, 2019).

The digitalization of the international transport system also enhances the resilience and
competitiveness of global logistics networks. Through digital technologies, it becomes
possible to monitor transportation processes, optimize routes, and track cargo movement
in real time. This approach helps reduce risks within the logistics chain and facilitates
more ornepatus decision-making processes. In the modern era, digitalization is considered
one of the main priorities of international transport policy, and many international
organizations promote the development of unified standards and digital infrastructures in
this field (UNECE, 2021).
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Digital Customs Systems and Electronic Governance
Mechanisms in International Trade

The intensive development of international trade has made the application of digital
technologies in customs administration increasingly necessary. The large number of
traditional paper-based procedures often leads to time losses at border crossings and
additional administrative costs; therefore, many countries have implemented reforms
aimed at the digitalization of customs operations. Digital customs systems enable the
electronic submission of information, automated risk assessment, and the more efficient
execution of trade operations. This approach not only increases the transparency of
customs procedures but also contributes significantly to accelerating international trade
and reducing logistics costs (WCO, 2021).

One of the key components of digital customs administration is the “Single Window”
system. Through this mechanism, all data and documents required for import and export
operations are submitted via a single electronic platform instead of being provided
separately to different government agencies. Such systems strengthen coordination among
institutions involved in trade processes and facilitate the simplification of procedures.
Research indicates that the implementation of single window systems can significantly
reduce the duration of border procedures and the administrative costs associated with
document circulation (UNESCAP, 2019).

In addition, modern customs administration increasingly relies on risk management
systems, electronic declaration platforms, and automated data processing. Electronic
declaration and information exchange systems allow customs authorities to obtain advance
information about cargo and transport vehicles and to identify high-risk operations more
effectively. This approach supports both trade facilitation and the strengthening of border
security. International experience shows that the development of digital customs systems
is one of the key directions of trade facilitation policies, and many countries have begun to
widely implement electronic governance mechanisms in this area (OECD, 2020).

Electronic Document Circulation and the Implementation
of the e-CMR System in International Freight Transport

Document circulation plays an important role in the organization of logistics operations
in international freight transportation. Traditional paper-based systems create numerous
administrative procedures, physical transportation of documents, and delays in information
exchange. For this reason, the implementation of electronic document circulation has
become increasingly widespread in the international logistics system in recent years.
Electronic document circulation enables the transfer of information through digital
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platforms and accelerates data exchange among participants in freight transportation,
including carriers, freight forwarders, customs authorities, and logistics operators. Studies
show that electronic document systems not only reduce operational costs in the logistics
chain but also significantly shorten document processing time (UNECE, 2021).

One of the most important documents in international road freight transport is the CMR
(Convention on the Contract for the International Carriage of Goods by Road) consignment
note. This document serves as the main legal proof of the contract between the carrier and
the sender and contains essential information related to the transportation of goods. With
the influence of digital transformation processes, the electronic version of the CMR docu-
ment—the e-CMR system—has begun to be implemented. The e-CMR system replaces
paper documents with electronic ones, enabling real-time transmission of information and
more efficient management of transport operations. This system increases the efficiency of
document management for both logistics companies and public authorities (IRU, 2020).

Picture 1. Data exchange mechanism of e-CMR and e-TIR systems

- QST ctbrhargr

Econcmic Economic Econcmic £ Economic Economic
i i O MO COROMic i
operalor cperaion pe sl operaion operalor

Source: https://www.mdpi.com/2305-6290/8/1/30

The implementation of the e-CMR system significantly contributes to increasing trans-
parency and operational efficiency in international freight transportation. The immediate
sharing of transportation data through electronic freight documents strengthens coordination
within the logistics chain and prevents the loss of information. In addition, the use of
electronic documents reduces paper circulation and helps optimize operational costs. In-
ternational experience shows that the widespread adoption of the e-CMR system is
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considered one of the key directions of digital transformation in the logistics sector, and
many countries pay special attention to developing the legal and technical infrastructure of
this system (European Commission, 2022).

The e-TIR System and Digital Coordination of Transport Operations

Efficient organization of international transit transport requires effective coordination
of transport operations and prompt information exchange. The traditional TIR system has
long been one of the main mechanisms of international road transport, regulating customs
procedures within a unified framework in order to simplify transit operations. However,
the use of paper-based documents often leads to delays in information exchange and
increases administrative costs, which has made the digitalization of this system necessary.
For this purpose, the e-TIR system was developed to ensure the electronic transmission of
data in transit operations and to enable faster and more reliable information exchange
between customs authorities (UNECE, 2021).

The e-TIR system is considered one of the key platforms ensuring the digital coordination
of international transport operations. Through this system, information on transit transport
is shared in real time between the customs systems of participating countries, while the use
of paper TIR carnets is gradually replaced by electronic databases. As a result, customs
procedures can be carried out more efficiently and delays in transit transportation can be
significantly reduced. Research indicates that the implementation of the e-TIR system
increases transparency within the logistics chain and reduces waiting times at border
crossing points, thereby improving the efficiency of transport operations (IRU, 2020).

In addition, within the framework of digital coordination of transport operations,
electronic queue systems (e-queue) and other digital management tools are also widely
implemented. These systems help plan the movement of vehicles at border crossing
points, reduce congestion, and optimize transit processes. Through electronic queue and
information exchange platforms, vehicles can register in advance for border crossing
procedures, which improves the planning and organization of logistics operations.
International experience shows that the application of digital coordination mechanisms in
the transport and logistics sector is one of the key factors enhancing the safety and
efficiency of transit transportation (OECD, 2021).

Conclusion

The digitalization of international transport operations plays a significant role in
improving the efficiency of the global logistics system. The implementation of digital
technologies accelerates information exchange in transport and transit operations, simplifies
administrative procedures, and strengthens coordination among participants in the logistics
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chain. In particular, digital customs systems, electronic document circulation, and integrated
logistics platforms enable international trade processes to be carried out more efficiently
and transparently. In this regard, digitalization is of great importance for reducing
operational costs in the transport sector, shortening transit time, and improving the quality
of logistics services.

The analysis shows that digital tools such as e-CMR electronic consignment notes, the
e-TIR transit system, and electronic queue mechanisms make it possible to organize the
management of international freight transportation in a more efficient and coordinated
manner. These systems ensure the real-time transmission of information, thereby enhancing
transparency and enabling faster decision-making within the logistics chain. In the future,
further improvement of the international transport system will require the development of
digital infrastructures, increased integration between public authorities and logistics stake-
holders, and the establishment of unified digital platforms in accordance with international
standards. Measures implemented in this direction can significantly contribute to enhancing
the competitiveness of international transit transportation and ensuring the sustainable de-
velopment of global trade.
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omparative law has gone through a

long and complex path of develop-
ment, which continues to this day — its goals
and objectives are being clarified. The his-
torical evolution of legal comparative studies
is characterized by both upswings, accom-
panied by unfounded attempts to give com-
parative law universal significance in the
transformation of the law of various states
and peoples, and downswings, when it was
seen as only one of the auxiliary technical
and legal means in the study of law, which
led to an unjustified underestimation of its
role [7, p. 21].

The comparison of legal systems adjacent
to each other on a geographical map is a
matter as old as legal science itself.

Kh.I.F.Hajiyev correctly noted that when
conducting comparative legal research in
the Republic of Azerbaijan, lawyers should
first of all pay attention to the laws
of states with similar legislation to
ours [9, p. 4]. For this reason, the
study of normative legal acts regu-
lating the activities of cooperatives
in the member states of the Com-
monwealth of Independent States is
an urgent issue. Because comparative
research is of particular importance
in research on the activities of coop-
eratives. These are the following:

1) the study of legal norms reflected in
the legislation of foreign states regarding
the activities of cooperatives helps to further
deepen knowledge on the issue under study;

2) creates the basis for making the most
important decisions on improving the norms
reflected in the legislation of the Republic
of Azerbaijan regarding the activities of co-
operatives.

Analysis of the legislation of foreign
countries shows that there are certain points
in terms of harmonization of norms related
to the activities of cooperatives. These points
need to be studied. In the current conditions,
it is very necessary to create a single legal
space related to the activities of coopera-
tives.

Nagqliyyat hiiququ ‘@



134

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

Articles 109-113 of the Civil Code of
the Republic of Azerbaijan, which came
into force on September 1, 2000, are dedicated
to cooperatives [1]. Article 109 is called
“Basic provisions on cooperatives”, Article
109-1 “Establishment of a cooperative”, Ar-
ticle 109-2 “Members of a cooperative”,
Article 109-3 “Admission to membership
of a cooperative”, Article 109-4 “Rights and
obligations of members of a cooperative”,
Article 110 “Property of a cooperative”, Ar-
ticle 110-1 “Share fees of members of a co-
operative and the share fund of a cooperative”,
Article 110-2 “Profit of a cooperative and
its distribution”, Article 110-3 “Property li-
ability of a cooperative and its members”,
Article 111 “Management in a cooperative”,
Article 112 “Termination of membership in
a cooperative and transfer of shares”, Article
113 “Reorganization and liquidation of a
cooperative”.

As can be seen, the norms related to co-
operatives are reflected in Article 12 (twelve)
of the Civil Code of the Republic of Azer-
baijan. Article 109 of that Code provides a
normative definition of a cooperative and
defines the main provisions related to its
legal status. This definition implies the fol-
lowing characteristics of a cooperative:

1) A cooperative is a voluntary association
of individuals and (or) legal entities. This
association unites individuals, legal entities,
individuals and legal entities. A cooperative
is an organization that is classified as a cor-
poration, that is, a corporate (membership-
based) organization;

2) the union of individuals and legal en-
tities in a cooperative based on membership
for the purpose of carrying out joint pro-

duction, etc. economic activities. It is in this
respect that cooperatives differ from societies
that pool their property in the authorized
capital;

3) Creation of a cooperative by pooling
the property shares of its members.

Therefore, the normative understanding
given to a cooperative allows us to determine
its main characteristics, as well as to distin-
guish it from other types of commercial or-
ganizations - economic partnerships and so-
cieties. As is known, business partnerships
are understood as organizations formed by
several persons who have joined together
under a common name under a contract for
the purpose of carrying out entrepreneurial
activities together, while business companies
are understood as organizations formed by
one or several persons by combining their
properties for the purpose of carrying out
entrepreneurial activities.

The Plenum of the Constitutional Court
of the Republic of Azerbaijan noted in its
Decision dated December 21, 2021 that the
definition given to the cooperative reflects
the aspects that characterize the essence of
the cooperative and distinguish it from other
legal entities as an organizational and legal
form. The legislator defined a cooperative
as a special type of legal entity created by
individuals or legal entities voluntarily
pooling their capabilities and resources to
meet their personal needs and interests,
which are essentially the same (similar),
without the intention of making any profit
[3].

According to Parts I, IT and III of Article
58 and Part I of Article 59 of the Constitution
of the Republic of Azerbaijan, which establish
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the bases for the establishment and imple-
mentation of the activities of a legal entity,
everyone has the right to associate with
others [2].

Individuals and legal entities are not re-
quired to have the status of an entrepreneur
to become members of a cooperative.

Foreigners and stateless persons legally
residing in the territory of the Republic of
Azerbaijan may also become members of a
cooperative.

Articles 109.4-109.7 of the Civil Code
of the Republic of Azerbaijan provide nor-
mative definitions of the property share fee
and membership fee of a cooperative member.
Property share fee may consist of movable
and (or) immovable property, as well as
property rights valued in money (for example,
the transfer of that right to the cooperative
by a member who has the right to use
property under a lease). Property share fee
may be absolute and additional.

According to Article 109.5 of the Civil
Code of the Republic of Azerbaijan, absolute
property share is a property share, paid by a
member in an obligatory manner, giving the
right to participate in the activities of the
cooperative, vote and receive basic cooper-
ative payments,and according to Article
109.6, an additional property share is a prop-
erty share paid by a member at his/her own
will in addition to the share fee specified in
Article 109.5 of the Code and which also
entitles him/her to receive dividends (addi-
tional cooperative payments) in addition to
cooperative payments (main cooperative
payments).

In accordance with Article 109.7 of the
Civil Code of the Republic of Azerbaijan,

the membership fee of a cooperative member
is the amount of money paid to cover the
costs associated with the participant's entry
into the cooperative membership.

Depending on the nature of their activities,
cooperatives can be of production, con-
sumption, mixed (production-consumption)
and other types (Article 109.11 of the Civil
Code of Azerbaijan).

The profit of a cooperative member is
reflected in the payments received from the
cooperative. Payments to a cooperative mem-
ber are divided into basic cooperative pay-
ments and dividends (additional cooperative
payments). Additional cooperative payments
are based on the members’ mandatory con-
tribution, participation in the cooperative
with their personal labor, and other activities
in the cooperative. Dividends are additional
cooperative payments, paid only to members
with voting rights in proportion to their ad-
ditional property shares and the absolute
property share fees of the cooperative (as-
sociative) members.

A cooperative, being a legal entity, inde-
pendently participates in civil turnover. It
establishes its relations with other participants
in civil turnover on the basis of contracts. A
cooperative may also conclude contracts
with its members on the sale of its products
to the cooperative and the performance of
services [8, pp. 323-324].

The cooperative operates in accordance
with its charter. The cooperative’s charter
must contain the information specified in
Article 109.10 of the Civil Code, in addition
to the information specified in Article 47.2
of the Civil Code for the charters of legal
entities.
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According to Article 109-1.1 of the Civil
Code of the Republic of Azerbaijan, a coop-
erative is established by no less than five
individuals and (or) legal entities.

The organization and activities of agri-
cultural cooperatives are regulated by the
Civil Code and the Law of the Republic of
Azerbaijan dated June 14, 2016 “On Agri-
cultural Cooperation”, which consists of 18
(eighteen) articles [6]. (this Law has been
amended and supplemented 3 (three) times
so far.) Article 5.1 of the aforementioned
Law states that cooperatives may be of pro-
duction, consumption and production-con-
sumption types depending on the nature of
their activities.

As can be seen, although the Civil Code
states that cooperatives can be of production,
consumption, mixed (production-consump-
tion) and other types according to the nature
of their activities, the Law “On Agricultural
Cooperation” reflects that cooperatives can
only be of production, consumption and
production-consumption types according to
the nature of their activities. In other words,
the law prohibits the existence of other types
of agricultural cooperatives due to the nature
of their activities.

By the Decree of the President of the
Republic of Azerbaijan dated July 14, 2017,
the “State Program on the Development of
Agricultural Cooperation in the Republic of
Azerbaijan for 2017-2022" was approved,
which includes 11 (eleven) items [4].

Section 5 of the Housing Code of the
Republic of Azerbaijan dated June 30, 2009
is dedicated to housing construction coop-
eratives (Articles 109-118) [5]. Articles 109-

111 regulate the organization and activities
of housing cooperatives, and Articles 112-
118 regulate the legal status of housing co-
operative members.

Article 109.3 of the Housing Code states
that housing cooperatives are consumer co-
operatives.

In accordance with Article 110.1 of the
Code dated June 30, 2009, the number of
members of a housing construction cooper-
ative cannot be less than five, but cannot
exceed the number of non-residential premises
in cases where residential and construction
is envisaged in an apartment building con-
structed by the cooperative.

According to Article 110.3 of the Housing
Code, a member of a housing construction
cooperative who has paid the share fee in
full and acquired the right to ownership of
the residential (non-residential) area allocated
to him, provided that the number of remaining
members is not less than five, has the right
to withdraw from the housing construction
cooperative while retaining the right to own-
ership of the relevant area.

Let’s turn to judicial practice. “Etalon
Inshaat” Housing and Construction Coop-
erative was registered on May 1, 2006 by
the Baku Regional Department for State
Registration of Legal Entities of the Ministry
of Justice of the Republic of Azerbaijan. In
2019, I. Mehti initiated the convening of an
extraordinary general meeting in accordance
with the Cooperative’s charter to terminate
his membership in that Housing and Con-
struction Cooperative, and sent an official
notification to the other members - founders.
However, due to the lack of a quorum, the
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general meeting and his voluntary resignation
from the Housing Construction Cooperative
failed to take place.

[.Mehti appealed to the court with a
lawsuit against other members of the Housing
and Construction Cooperative and requested
a resolution to remove “Etalon Inshaat”
from the membership of the Housing Con-
struction Cooperative.

The lawsuit was granted by the resolution
of the Narimanov District Court of Baku
dated December 25, 2019.

The State Registration Department of
Legal Entities of the Main Department of
National Revenues of the State Tax Service
under the Ministry of Economy of the Re-
public of Azerbaijan, which was involved
in the case by the court of first instance as a
third party that did not make an independent
claim, contested that resolution in an ap-
peal.

The appeal is based on the fact that re-
gardless of the form in which I. Mehti was
expelled from the membership of the Housing
Construction Cooperative (by court order
or by decision of the general meeting), it is
impossible for them to implement that deci-
sion in terms of the requirements of the leg-
islation. Thus, since cooperatives require at
least five members to operate, the withdrawal
or expulsion of any member from a cooper-
ative with five members is inadmissible in
terms of the requirements of the current
Civil and Housing Codes.

The Baku Court of Appeal, while con-
sidering the case, concluded that, unlike Ar-
ticle 110.3 of the Housing Code, Articles
109, 109-1, 109-2, 109-3, 109-4 and 112.1

of the Civil Code, which regulate relations
related to cooperatives, do not contain any
norm that restricts the withdrawal of a co-
operative member from the cooperative in
any way or makes it conditional on the
number of cooperative members (including
the required number of establishments).
Thus, according to Article 110.3 of the Hous-
ing Code, a member of a housing construction
cooperative who has paid the share fee in
full and acquired the right to ownership of
the residential (non-residential) area allocated
to him, provided that the number of remaining
members is not less than five, has the right
to withdraw from the housing construction
cooperative while retaining the right to own-
ership of the relevant area. This means that
there are differences in the legal regulation
of the same issue between the two Codes.

The Baku Court of Appeal also considered
that it is incomprehensible that Article 109-
1.1 of the Civil Code, which regulates the
establishment of a cooperative, as well as
Article 110.1 of the Housing Code, which
determines issues related to membership in
housing construction cooperatives, stipulates
that the participation of at least five persons
is mandatory for the establishment (founda-
tion) of cooperatives, as well as Article
110.3 of the Housing Code, which stipulates
that withdrawal from cooperative membership
is conditional on the presence of at least
five members.

Taking into account the above, the Baku
Court of Appeal decided to appeal to the
Constitutional Court of the Republic of
Azerbaijan for the interpretation of Article
109-1.1 of the Civil Code in conjunction
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with Articles 110.1 and 110.3 of the Housing
Code, in order to form a unified judicial
practice.

The Plenum of the Constitutional Court
noted that in accordance with the Constitution
of the Republic of Azerbaijan, everyone has
the right to associate with others. Since the
constitutional right to associate is based on
the principle of voluntariness, it also includes
the right to voluntarily withdraw from any
association.

The most widespread type of cooperatives
is housing cooperatives. Since they are
created precisely to meet the specific needs
of their members (the need for housing),
housing cooperatives are consumer-oriented
and are organized for a certain period of
time. If the intended goal is achieved, the
cooperative’s activities are terminated.

Issues related to membership in a housing
cooperative are regulated by the relevant
provisions of the Civil Code on cooperatives
(Article 110.5 of the Housing Code).

The conditions for joining a cooperative
(age limit and fulfillment of certain duties)
are specified in Article 109-2.1 of the Civil
Code.

Admission to and expulsion from mem-
bership in a cooperative is possible on the
basis of a relevant decision of the general
meeting of members of the cooperative.

It should be noted that, unlike expulsion
from membership in a cooperative, expulsion
from membership is defined as an expression
of the free will of a member of the coopera-
tive. This follows, first of all, from the Con-
stitution, which establishes the basic rules
and principles for the regulation of public
relations, including civil relations.

Also, Article 109-4 of the Civil Code,
which defines the rights and obligations of
cooperative members, establishes the right
to join a cooperative and voluntarily leave
the cooperative as one of the basic rights.

According to Article 112.1 of the same
Code, a cooperative member has the right
to leave the cooperative.

It is clear from the aforementioned leg-
islative norms that withdrawal from coop-
erative membership is not restricted by any
conditions. Since a cooperative is a voluntary
association of individuals and (or) legal en-
tities based on membership to carry out
joint activities, the legislation stipulates that
its members can also freely withdraw from
the cooperative.

Another basis for voluntary termination
of membership in a cooperative - the transfer
of a share or part of it to another member of
the cooperative - is established by Article
112.3 of the Civil Code.

As can be seen, from the moment the
share and other payments are presented, a
person legally ceases to be a member of the
cooperative.

Therefore, regardless of the reasons for
terminating the membership of a cooperative,
the provisions of the civil legislation referred
to above refer to the powers of the general
meeting of members of the cooperative, and
not to the governing bodies of the cooperative
(board of directors, etc.).

A cooperative member must notify the
general meeting of cooperative members of
his/her intention to withdraw from the co-
operative, not the founders. The discretionary
power of the general meeting to “admit and
expel cooperative members” includes both
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the expulsion of a cooperative member if
he/she fails to fulfill or improperly fulfills
the duties assigned to him/her, and the ex-
pulsion of a cooperative member if he/she
voluntarily resigns.

According to the applicant, in practice,
the issue that creates an obstacle to the real-
ization of the right of a cooperative member
to voluntarily withdraw from the cooperative
and causes uncertainty is the mandatory par-
ticipation of at least five persons in the cre-
ation (establishment) of cooperatives under
Article 109-1.1 of the Civil Code, which
regulates the creation of cooperatives, and
the inadmissibility of the number of members
of an already established housing construction
cooperative subsequently being less than
five, according to Articles 110.1 and 110.3
of the Housing Code.

In this regard, it should be noted that the
requirement for the establishment and oper-
ation of a cooperative to have at least five
members is explained by the fact that a co-
operative is an organizational and legal form
based on membership and aimed at meeting
the needs of its members. For this reason,
the legislator considered it possible to rec-
ognize a union of at least a certain number
of persons as a cooperative. That is, at least
five persons must gather to meet their needs
in order to be recognized and operate as a
cooperative.

Since housing cooperatives, as legal en-
tities, aim to meet the housing needs of
their members, Article 110.1 of the Housing
Code also defines the maximum number of
members of a housing cooperative.

The fact that the number of members of
a housing construction cooperative is less

than five and that this is permanent in itself
means that a situation contrary to the legis-
lation has arisen for the housing construction
cooperative as a legal entity. The existence
of such a situation constitutes a reason for
the liquidation of the cooperative in accor-
dance with Article 59.2.3 of the Civil Code.
According to the mentioned article, a con-
tinuous violation of the legislation acts as
one of the reasons for the liquidation of a
legal entity. However, this rule (except for
cases of abuse of rights) cannot serve as a
basis for restricting the right of a cooperative
member to voluntarily leave the coopera-
tive.

Thus, a combined analysis of Article
109-1.1 of the Civil Code, as well as Articles
110.1 and 110.3 of the Housing Code, leads
to the conclusion that the rules stipulated in
the said articles cannot in any case be inter-
preted as a condition restricting the right of
a member of a housing cooperative to with-
draw from the cooperative. The opposite
approach would be contrary to the principles
enshrined in Part III of Article 58 of the
Constitution and Article 6 of the Civil Code.

Thus, the principles of voluntariness re-
flected in Part III of Article 58 of the Con-
stitution and the freedom of will of civil
law subjects listed in Article 6 of the Civil
Code, and the creation of conditions for the
unhindered exercise of civil rights serve to
ensure the interests of participants in civil
circulation and civil law relations, and to
prevent unjustified restrictions on the ability
to make free choices.

A union with fewer than five members
cannot be established in the form of a coop-
erative. If the number of cooperative members
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remains less than five at the time of termi-
nation of membership, the cooperative must
be dissolved or reorganized.

However, if a cooperative member’s ap-
plication for withdrawal from the cooperative
is not considered by the cooperative within
a reasonable time, he or she may apply to
the court. In this case, the defendant should
be the cooperative itself as a legal entity,
not other cooperative members.

We consider it necessary to state that the
cooperative form of farming is widespread
in the world. Although its formation is a
long-term process, cooperation is considered
the main condition for achieving economic
efficiency in the agricultural sector. In de-
veloped countries, producers of products
gain the opportunity to operate efficiently
by combining their agricultural property
(land, agricultural machinery and other re-
sources) in cooperatives on a voluntary basis
in order to increase the profitability of the
farm and minimize costs. Cooperatives assist
farmers in matters of supply, procurement
and sales.

In modern times, the expansion and sup-
port of cooperative farming is considered
one of the global challenges. It is no coinci-
dence that the role of agricultural cooperatives
in the development of the agricultural sector
is highly appreciated by organizations such
as the Food and Agriculture Organization
of the United Nations (FAQ), the International
Fund for Agricultural Development (IFAD)
and the World Food Program (WFP). In ac-
cordance with the resolution of the 66th
session of the UN General Assembly dated
October 31, 2011, 2012 was declared the
“International Year of Cooperatives”.

In general, in developed European coun-
tries where the agricultural sector has great
potential, agricultural cooperatives, with a
100-year history of development, have
emerged as a progressive form of integration
of producers. In these countries, small farms
have merged over time in accordance with
the requirements of the time, large farms
have emerged, and as a result of continuous
state support for the development of coop-
eratives, the share of large farms in total
production is gradually increasing. Currently,
in most European countries, about 80 percent
of farmers are united in cooperatives, pro-
ducing and processing 70-90 percent of agri-
cultural products, and in some countries 100
percent.

Denmark has become one of the main
exporters of agricultural products precisely
because of the complete cooperatization of
the agricultural sector in the last 100 years.
The more than 40 thousand farmers in this
country are united in cooperatives specialized
in their fields.

Turkey has achieved the integration of
approximately 4 million hectares of agri-
cultural land on a cooperative basis in the
last decade. It is planned to establish coop-
eratives on an additional 10 million hectares
in the coming years.

There are currently 2,675 agricultural
cooperatives operating in Germany. These
cooperatives play an important role in pro-
viding agricultural production facilities and
sell 2/3 (two-thirds) of food products.

In Sweden, 100 percent of milk and dairy
products exported and 75 percent of eggs
are produced by cooperatives. Here, all pro-
ducers are covered by cooperatives. In
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Switzerland, 90 percent of farmers, and in
the United States, 50 percent, are members
of agricultural cooperatives.
The share of agricultural cooperatives in
milk production and sales is 100 percent in
Sweden, 96 percent in Germany, and 88
percent in the Netherlands. Their share in
meat production and sales is 93 percent in
Denmark, 90 percent in France, 87 percent
in Sweden, and 65 percent in Germany [4].
The process of networking has led to the
formation of a multi-level organizational
structure for cooperatives. For example, in
the United States, local, regional, and spe-
cialized cooperatives operate. Although most
agricultural cooperatives in this country are
formed as joint-stock companies, their shares
are not traded and are not listed on stock
exchanges.
The activities of cooperatives in the Russ-
ian Federation are regulated by the following
regulatory legal acts:
— Civil Code of the Russian Federation
dated November 30, 1994 [13];

— Housing Code of the Russian Federation
of December 29, 2004 [16];

— Federal Law of December 8, 1995 "On
Agricultural Cooperation" [26];

— Federal Law of July 18, 2009 "On
Credit Cooperatives" [28];

— Federal Law of May 8, 1996 "On Pro-
duction Cooperatives" [27].

According to the first part of Article
123.2 of the Civil Code of the Russian Fed-
eration, entitled "Basic Provisions on a Con-
sumer Cooperative", a consumer cooperative
is a membership-based voluntary association
of citizens or citizens and legal entities for
the purpose of meeting their material and

other needs, implemented through the pooling
of property share contributions by its mem-
bers. A mutual insurance society may be
founded on the membership of legal enti-
ties.

According to the second part of the
above-mentioned article, the charter of a
consumer cooperative must contain infor-
mation about the name and location of the
cooperative, the subject and purposes of its
activities, the conditions regarding the amount
of share contributions of the cooperative
members, the composition and procedure
for making share contributions by the coop-
erative members and their liability for vio-
lation of the obligation to make share con-
tributions, the composition and competence
of the cooperative bodies and the procedure
for making decisions by them, including on
issues on which decisions are made unani-
mously or by a qualified majority of votes,
the procedure for covering the losses incurred
by the cooperative members.

The name of a consumer cooperative
must indicate the primary purpose of its ac-
tivities, as well as the word "cooperative".
The name of a mutual insurance company
must include the words "consumer socie-
ty".

In accordance with part three of article
123.2 of the Civil Code of the Russian Fed-
eration, a consumer cooperative, by decision
of its members, may be transformed into a
public organization, association (union), au-
tonomous non-profit organization, or public
benefit foundation. A garage, housing, or
housing construction cooperative, by decision
of its members, may only be transformed
into a homeowners' association. A mutual
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insurance company, by decision of its mem-
bers, may only be transformed into a business
entity - an insurance organization.

Article 123.3 of the aforementioned Civil
Code states: "Within three months of the
approval of the annual balance sheet, members
of the consumer cooperative are required to
cover any losses incurred by making addi-
tional contributions. Failure to fulfill this
obligation may result in the cooperative
being liquidated by court order at the request
of creditors.

Members of the consumer cooperative
are jointly and severally liable for its obli-
gations up to the amount of each member's
unpaid additional contribution".

The activities of cooperatives in Ukraine
are regulated by the following legislative
acts: Civil Code of Ukraine dated January
16, 2003 [14]; Housing Code of Ukraine
dated June 30, 1983 [17]; Law of Ukraine
dated April 10, 1992 on Consumer Cooper-
atives [23]; Law of Ukraine dated July 10,
2003 "On Cooperation" [24]; Law of Ukraine
dated July 21, 2020 on Agricultural Coop-
eratives [25]

The activities of cooperatives in the Re-
public of Belarus are regulated by the Civil
Code of the Republic of Belarus dated De-
cember 7, 1998 [10], the Housing Code of
the Republic of Belarus dated August 28,
2012 [15] and the Law of the Republic of
Belarus dated February 25, 2002 on Consumer
Cooperatives [18], in the Republic of Moldova
by the Civil Code of the Republic of Moldova
dated June 6, 2002 [12] and the Law of the
Republic of Moldova dated September 28,
2000 on Consumer Cooperatives [22], in
the Republic of Kazakhstan by the Civil

Code of the Republic of Kazakhstan dated
December 27, 1994 [11], the Law of the
Republic of Kazakhstan dated April 16,
1997 on Housing Relations [19], the Law of
the Republic of Kazakhstan dated May 8,
2001 on Consumer Cooperatives [21] and
the Law of the Republic of Kazakhstan
dated October 29, 2015 [20] on Agricultural
Cooperatives.
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Miistaqil Dovlatlor Birliyinin iizv dovlatlorindo kooperativlorin
foaliyyatini tonzimloyan normativ hiiquqi aktlar

Zeynalh Nihat Yusasif oglu,
Baki Dovlot Universiteti Hiiquq fakiiltasi ""Miilki hiiquq" kafedrasinin doktoranti.

Mogqalads Miistoqil Dovlotlor Birliyinin tizv dovlstlorinds - Rusiya Federasiyasinda,
Ukraynada, Belarus Respublikasinda, Moldova Respublikasinda vo Qazaxistan Respublikasinda
kooperativlorin foaliyystini tonzimloyon normativ hiiquqi aktlar nozerden kegirilir. Bu
dovlatlorin Miilki Macallalorinds vo bozi diger ganunvericilik aktlarinda kooperativlarlo
bagli normalar 6z oksini tapmigdir.

Acar sozlar: Miilki Macalls, Manzil Macallasi, mohkoma, kooperativ, maddo.

HopMaTuBHO-nIpaBOBbIE AKTHI, peryJ1upyloLiue AesiTeIbHOCTh KOOIepaTuBOB
B rocynapcrBax-wieHax Coapy:xecrsa HezaBucumsix ['ocyrapers

3eiinajiabl Huxar FOcacud oruy,
AoKTOpaHT Kadenpsl "I'paxaanckoe npaso' wpuanyeckoro gpakyjibrera
BakuHCcKoOro rocy1apcTBeHHOr0 yHUBEPCUTETA.

B crarbe paccMarpuBarOTCs HOPMaTUBHO-TIPABOBBIC aKThI, PETYTUPYIOIIHE IeITSILHOCT
KOOIIEpAaTHBOB B TocynapcTBax-wieHax CoxapyxkectBa HesaBucumbix [ocymapctB —
Poccuiickoii ®enepanuu, Ykpaune, Pecniyonuke benapycs, Peciybnuke Monnosa u Pec-
nyonuke Kaszaxcran. Hopmbl, kacarommecs KOONEPaTUBOB, OTPAXKEHBI B TPAXKIAHCKHUX
KOJICKCAaX M HEKOTOPBIX JPYTUX 3aKOHOJATEIbHBIX aKTaX dTHX rOCYIapCTB.

KuioueBbie caoBa: ['paxxmaHcknii Kopekc, KWIMIIHBIN KOIEKC, Cyll, KOOTEepaTuB,
CTarThbsl.

Bagimsiz Devletler Toplulugu Uye Devletlerinde Kooperatiflerin Faaliyetlerini
Diizenleyen Normatif Hukuki Mevzuat

Zeynalli Nihat Yusasif oglu,
Bakii Devlet Universitesi Hukuk Fakiiltesi "Medeni Hukuk"
Anabilim Dali Doktora Ogrencisi.

Bu makale, Bagimsiz Devletler Toplulugu iiye devletlerinde (Rusya Federasyonu,
Ukrayna, Belarus Cumhuriyeti, Moldova Cumhuriyeti ve Kazakistan Cumhuriyeti) koop-
eratiflerin faaliyetlerini diizenleyen normatif hukuki mevzuati incelemektedir. Kooperatiflerle
ilgili normlar, bu devletlerin Medeni Kanunlarinda ve bazi diger yasal diizenlemelerde yer
almaktadir.

Anahtar Kelimeler: Medeni Kanun, Konut Kanunu, mahkeme, kooperatif, madde.
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AZORBAYCAN RESPUBLIKASININ KONSTITUSIYASINDA
INSAN HUQUQLARININ MUDAFio MODELI

Nabiyev Mirhiiseyn Oziz oglu,
"Park Xirdalan" MMC, hiiquqsiinas.
Orcid cod: 0009-0007-2495-5804.

e-mail: mirhuseyn.nabiyev@outlook.com

Ilk énca onu geyd edak ki, 6lkomizds
an ali hiiquqi qiivvaya malik olan Azar-
baycan Respublikasinin Konstitusiyasi in-
san hiiquq va azadliglarinin miidafiasi
tictin kompleks va ¢oxsaviyyali hiiquqi me-
xanizm yaratmisdir. Bildiyimiz kimi kons-
titusiyanin asas prinsiplarini hakimiyyat
bolgiisii, hiiququn aliliyi, barabarlik va in-
san hiiquglarinin taminatinin konstitusion
asaslarin taskil edir.

Belalikla, Azarbaycan Respublikasi

Konstitusiyasinin insan hiiquqlart modeli
insanm ali dayar kimi gabul edan, hiiqug va
azadliglarin genis spektrini tamin edon va
onlarin miidafiasi ti¢iin institusional tomi-
natlar yaradan hiiquqi-siyasi sistem kimi
saciyyalonir.

Mbaqgalada bu aspektds sistemli sakilda
tohlillor aparilmis, normativ hiiquqi so-
nadlara va yerli miialliflorin asarlorina isti-
nad edilarak toklif va tovsiyalar geyd edil-
misdir.

Acar sozlor. Konstitusiya, insan hiiquglari, hiiquqi dovlot, hiiquglarin miidafiosi,
konstitusiya mohkomosi, ombudsman, hiiququn aliliyi, fundamental hiiquqlar, beynolxalq
hiiqugq.

Giris

Mogaloado osas todqiq etdiyimiz mosalolordon biri Azorbaycan Respublikasinin
Konstitusiyasinin mahiyyati vo burada insan hiiquqlariin hiiquqi miistovido tohlili
masalosidir.Qeyd edok ki,Azerbaycan Respublikasinin Konstitusiyasi dovlstin hiiquqi-
siyasi sistemini miioyyon edon asas normativ aktdir. Konstitusiya strukturu montiqi
ardicilligla qurulmus bes bdlma vo on iki fosildon ibarstdir ki, bunlar dovlatin togkilati
osaslarini, insan vo vatondas hiiquglarini, hakimiyyat bolgiisiinii vo hiiquqi sistemin
prinsiplorini tonzimloyir.

Todqiqat¢r R. Cobrayilov qeyd edir ki, “Umumilikdo, Azorbaycan Respublikasi
Konstitusiyasinin hiiquqi folsofosindo bir ali moagsoad — insan vo votondas hiiquqlariin vo
azadliglarinin tominatt morami dayanir. Insan soxsiyyatinin toxunulmazligi, onun hoyat vo
saglamliginin qorunmasi, layiqli hayat saviyyasinin tomini, humanizm va insanparvarlik
prinsiplori Azarbaycan Respublikasi Konstitusiyasinin baslica mahiyyatini toskil edir. 5
bdlmadon, 12 fasil, 158 maddadon ibarat olan Azarbaycan Konstitusiyasinin 48 maddasinin
v yaxud ii¢ds birinin sirf insan hiiquq ve azadliglar1 ils baglh olmasi imummilli liderin
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yiiksok daxili demokratizmini, insanparvarliyini bir daha tosdiqloyir. Konstitusiyada oksini
tapmus strateji moagsadlar, ilk ndvbada, hiiquqi islahatlar1 ve insan hiiquqglariin qorunmasi
prinsipinin real hoyatda totbiqini zoruri etmisdir” [3].

Azarbaycan Respublikasimin Konstitusiyasinda I bolma - Umumi miiddealar, 1T bolma
- Osas hiiquqlar, azadliglar va vazifalar, III bolma - Dvlat hakimiyyati, IV bélma - Yerli
Oziiniiidaraetmoa, V bdlma - Hiiquq ve ganun adlanir [1].

Osas hissa

Maqalads tohlil olunacaq mosalolordon digari iso “Insan hiiquglar” anlayisidir. Yerli
odobiyyatlarda qeyd edilir ki, insan hiiquqlar1 muasir hiiquqi sistemin vo demokratik
comiyyatin asasini togkil edon universal kateqoriyadir. Azorbaycan Respublikasinin
Konstitusiyast isa 6lkads hiiquqi dovlat prinsiplorinin tesis edilmasi, votondas hiiquq vo
azadliglarinin qorunmasi vo tomin olunmasi baximindan miihiim normativ-hiiquqi sonad
kimi ¢ixis edir. Bu sonod yalniz dovlot orqanlarmin toskili vo foaliyyotini tonzimlomok
mogsadini dagimir, hom do insan hiiquqglarinin miidafioesini dévlotin ali vozifolorindon biri
kimi miioyyon edir.

Tasadiifi deyil ki, tadgiqatcilar E. Siilleymanovave Z. Oliyev geyd edir ki, “Miiasir
dovrds insan hiiquglar yalniz miixtolif nov sivilizasiyalar vo madeniyyatlar, azadliq vo
boraborlik arasinda ziddiyystlorin aradan qaldirilmasina vo global masalalorin halline
yonoldilmomolidir. Insan hiiquglari miiasir diinyanin sabit inkisafin1 tomin etmoyo
yonoldilmolidir”[12, s. 17].

Azarbaycan Konstitusiyasinda tosbit edilmis insan hiiquglart modeli vatondasin hiiquqi
statusunu qoruyan veo dovlstin 6hdaliklorini miisyyon edon sistemli yanagma kimi
diqgetelayiqdir.

Professor Z.9sgorov geyd edir ki, “Azarbaycan Respublikasi Konstitusiyasi suverenliyi,
miistaqilliyi vo dovlot hakimiyyatinin aliliyini tosbit edon hiiquqi tosis sonodidir. Azorbaycan
Respublikasmin Konstitusiyasi yalniz dovlatin tagkilini deyil, ham da geyri-dovlat sahalarini
— sosial-igtisadi qurulusun osaslarini, comiyyatin madoni hayatini, insan va vatondas
hiiquq, azadliq va vazifalarini shats edir. Onun tonzimlayici rolu biitiin dévlat orqanizmina
aiddir. Odur ki, Azarbaycan Respublikasinin Konstitusiyasi 6lkonin konstitusiya qurulusunun
asaslarini, insan vo votondasin hiiquqi statusunu, votondas comiyyatinin asas cohotlorini,
unitar dovlst qurulusunu, Azerbaycan Respublikasinda qanunverici, icra vo mohkomao
hakimiyyati orqanlarinin togkili va foaliyyat prinsiplorini, elacs da yerli 6ziiniiidaroetmonin
asaslarini tosbit edir” [4, s. 57].

Azorbaycan Respublikas1 Konstitusiyasi insan hiiquq ve azadliglart dovlatin ali magsadi
kimi tesbit edir bu saho {lizre apardigimiz aragsdirmalar zamani tohlillordon molum oldu ki
konstitusiyanin 12-ci maddosino goro insan hiiquq vo azadliglarinin tomin olunmasi
dovlatib on ali magsadidir bildiyimiz kimi insan hiiquqlar1 imumilik ds konstitusiyanin
71ci maddosino goro insan hiiquglar1 bir basa qiivvoys malik oldugu bildirilir bu o
demokdir ki har hansi1 hiiquq ayrica ganun tolob etmadan da tatbiq oluna bilar [1].
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Bu saho tlizro apardigimiz aragsdirmalar zamani1 miioyyan etdik ki bazi normalarin icrast
ii¢ilin tolob olunan alt ganunvericilik tam formalasib. Mohkoma proseslorinin uzun olmasi
hiiquglarinin real miidafiosini ¢atinlosdirir. 1995-ci il konstitusiyasi qobul oldugu giindon
etibaron 6lkodo insan haglarinin qorunmasi {i¢iin hiiquqi baza formalasmis beynolxalq
hiiquq normalar1 uygunlug yaratmigdir apardigimiz yerli tocriibalora va hiiquqi senadlors
asasan geyd edo bilarik ki insan huquq ve azadliglar1 3 kateqoriyaya asasan uygunlasir:

1) soxsi hiiqug;
2) siyasi hiiqug;
3) sosial-iqtisadi hiiqugq.

Soxsi hiiquqlara yasamag, soxsi toxunulmazlig vicdan azadligi fikir s6z azadligi
miilkiyyet hiiququ aiddir. Siyasi hiiquqlara iso secki hiiququ sorbast toplagsma hiiquqi vo
birlosma aiddir

Sosial-igtisadi modoni hiiquqlara iso omok hiiququ sosial tominat tohsil hiiququ aiddir.
Azarbaycan Respublikasinin konstitusiyasi insan hiiquq ve azadliglarinin genis spektrinin
tomin edon miiasir hiiquqi ¢orgivadi konstitusiya da tosbit olunmus hiiquqlar beynalxalq
standartlara uygunlagdirilib vo 6lka do insan hiiquqlar1 sisteminin asasli taskil edir bununla
bilo hiiquglarin effekti tominatdi yalniz normativ bazadan deyil hom do demokratik
hiiqliglarin inkisafi vo hiiquqi maariflondirmodon aslidi. Bu mosslonin model olarag tohlil
etsok konstitusiyanin hiiquqlarinin miilki siyasi sosial iqtisadi madoni kollektivi hiiquqlar
soklin da ayra bilorik burda 3 model 1ci fundamental qurgular yoni insanin toxunulmazligi
2 demaratik istirak qurgular1 secki, s6z azadlig1 3cii iso rifah yonliimlii yoni tohsil vo sosial
tominat aiddir . Bu sahs {izro apardigimiz aragdirmalar zamani miioyyan etdik ki acnabi
mislliflorden Andrew Clapham “Human rights” adli asorinds insan hiiquglarinin yaranmasi
inkisafi vo miiasir diinyada miidafiosi barado yigcam vo aydin izahlar verir digor acnabi
todgiqat¢ilardan Jack Donnely international human rights adli asorindo insan hiiquqlari
nazariyyalari beynalxalq hiiqiiqi ¢ar¢ive vo miidafio mexanizmlari ilo bagli molumat verir.
Olkomizin bu saha {izro ixtisaslasmisdiriimis ali tohsil miiossisolorindo orsayo gotirilmis
dorslik va dors vosaitlorin do bu sahonin nazariyyasi insanhiiquqlarinin tarixi konsepsiyasi
va hiiquqi asaslar1 genis sokil do sorh olunub [9].

Konstitusiyanin 130-cu maddasinin VII bondinds qeyd edilir ki, “Azorbaycan
Respublikasmin Insan hiiquglari {izro miivokkili insan hiiquq vo azadliglarmi pozan qa-
nunvericilik vo icra hakimiyyati orqanlariin normativ aktlarindan, balodiyye vo mohkoma
aktlarindan qanunla miioyyen edilmis gaydada bu maddonin III hissesinin 1-7-ci bandlorinda
gostorilon masalalorin Azarbaycan Respublikasinin Konstitusiya Mohkomasi terafindeon
hall edilmasi ii¢iin Azarbaycan Respublikasinin Konstitusiya Mohkomasino sorgu vera
bilor” [1].

Bu istigamotdo arasdirdigimiz yerli miialliflorin asorlorindoki elmi terminlora vo elmi
faktlara osaslanaraq Azorbaycan Respublikasmin Konstitusiyasinda insan Hiiquglarmin
Miidafio Modelinin sxemini toqdim edirik (Bax sxem 1;2).

Naqliyyat hiiququ ‘@



148

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

Sxem 1. Azarbaycan Respublikasinin Konstitusiyasinda
Insan Hiiquqlarimin Miidafio Modeli-1

/\

Miidafis mexanizmlori

Prinsiplor sistemi (Miidafio folsafasi)

Y

v

3.1. Konstitusion miidafis

— Konstitusiya Mohkomosine miiraciot
imkant

— Normativ aktlarin Konstitusiyaya
uygunlugunun yoxlanmasi

1. Pozitiv 6hdalik prinsipi
— Dovlat yalniz miidaxilo etmamali, ham
do hiiquqlarin ger¢oklosmasi tigilin sorait

Y

Y

3.2. Mdhkamo miidafiasi
— Konstitusiya hiiquqlar birbasa qiivvaya
malikdir, hoyata ke¢irilmasi {igiin alave

2. Proportsionalliq vo zorurat prinsipi
— Hiiquglarin mohdudlagdirilmasi yalniz
zaruri oldugda vo qanunla miimkiindiir.

\

akt sort deyil

3. Boraboarlik va ayri-seckiliyin

3.3. Qanunverici miidafia

— Milli Maclisin hiiquq v azadliqlarin
gorunmasini tamin edon qanunlar gabul
etmosi

— Qanunvericilikds insan hiiquqlar

yolverilmazliyi

4. Miidafionin ¢oxpillali sistemi
— milli-regional-beynslxalq miidafis

Y

3.4. Icra hakimiyyati mexanizmlori
— Ombudsman (Insan Hiiquqlari iizro
Miivakkil)

Y

3.5. Beynolxalq miidafis

— BMT, Avropa Surasi, ATOT vo digor
qurumlarin miidafio mexanizmlorino
CIXI1S1

— Avropa Insan Hiiquqlar1 Mohkomasino
miiraciat hiiququ (Konvensiya
istirakeilign)

Manba: Sxem miuollif toarafindan tortib
edilmisdir.
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Azarbaycan Respublikasinin Konstitusiyasi insan hiiquqlarini tabii, toxunulmaz vo
boliinmoz kateqoriyalar kimi tosbit edir. Bu, hiiquglarin hom votondaglara, hom do qgeyri-

votondaglara totbiq oluna bilocayini gostorir.

Sxem 2. Azarbaycan Respublikasimin Konstitusiyasinda
Insan Hiiquqlarimin Miidafi> Modeli-2

/\

Konstitusion asaslar (normativ baza)

Hiiquglarin tasnifati vo hacmi

Y

Y

1. Azarbaycan xalqinin iradasi va
dovlatin ali madsadi

— Insan vo votondas hiiquq
voazadliglarinin ali doyar kimi taninmasi
(Konstitusiyanin imumi prinsiplari).

1. Soxsi (miilki) hiiquqglar

— Yasamagq hiiququ, isgoncodon azad
olmagq, soxsi toxunulmazliq, vicdan
azadligi vo s.

¥

Y

2. Hiiquqlarin birbasa tatbiqi
— Konstitusiya hiiquglar1 birbasa qiivvoyo
malikdir, hoyata kegirilmosi {i¢iin olavo

2. Siyasi hiiquqlar
— Sorbast toplagmaq, segmok va secilmok,
siyasi foaliyyot hiiquglari

Y

akt sort deyil.

3. Konstitusionizmin asas prinsiplori
— Hiiququn aliliyi

— Dovlat hakimiyyastinin bolgiisii

— Demokratik idaragilik

3. iqtisadi, sosial vo madoani hiiquqlar
— Tohsil, sohiyya, omok, sosial tominat
hiiquqglar

¥

4. Kollektiv hiiquqlar
— Milli kimlik, dil madoniyyatin
gorunmasi va s.

Mboanba: Sxem miiallif torofindon tortib edilmisdir.

Azarbaycan Respublikasinin Konstitusiyasi insan hiiquqlarini tsbii, toxunulmaz vo
boliinmoz kateqoriyalar kimi tosbit edir. Bu, hiiquglarin hom votondaslara, hom do geyri-

votondaglara totbiq oluna bilocayini gostarir.

Azorbaycan Respublikasinin Konstitusiyasi insan hiiquq ve azadliglariin miidafissini
dovlatin asas funksiyalaridan biri kimi miioyyen edir[11]. Konstitusiyanin osas falsofosini
toskil edon “Insan vo vatondas hiiquglarinin iistiinliiyii” prinsipi 6lkads hiiqugi dovlat va
demokratik comiyyst quruculugunun ideoloji-siyasi bazasini formalagdirir. Miiasir dovrds
insan hiiquglarinin miidafissi tokco hiiquqi normalarin mdvcudlugu ilo deyil, hom do
onlarin tomin olunmasi ii¢lin somarali institusional mexanizmlorlo miioyyon edilir. Bu

%
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baximdan Konstitusiya ham maddi hiiquqlarin kataloqunu, hom do onlarin miidafissini
hoyata kegiron struktur vo prosedurlari 6ziindo birlosdirir.

Todgiqatgt L.Hiiseynov geyd edir ki, “Xalqlarin 6z miiqqoddaratini toyinetmo prinsipi
BMT Nizamnamasindo, Miistomloka 6lkolorine vo xalglarina miistoqillik verilmosi hagqinda
1960-c1 il Boyannamosinds, insan hiiquglar1 haqqinda 1966-c1 il Beynolxalq Paktlarinin 1-
ci maddasinda, 1970-ci il Bayannamasindas, Helsinki Yekun aktinda, habelo BMT-nin
Beynolxalq Mahkomasinin bir sira gorarlarinda vo maslohat xarakterli raylorinds 6z oksini
tapmigdir. Sorqi Timor haqqinda isds (1995-ci il) Beynolxalq Mohkomasi qeyd etmisdir ki,
xalqlarin 6z miigaddoratini toyin etmak hiiququ erga omnes hiiquqdur, yoni biitiin dovlstlor
bu hiiquga hormat etmolidirlor vo onun hoyata kecirilmosino manes torotmomalidirlor” [5,
s.39].

Konstitusiyada hiiquq ve azadliglarin genis spektri-soxsi, siyasi, sosial, iqtisadi vo
modoni hiiquglar tasbit edilmisdir. Lakin insan hiiquqlarinin miidafio modeli yalniz
bunlarin sadalanmasi ilo mohdudlasmir. Hiiqugi miidafio mexanizmlorinin effektivliyinin
artirilmasi ticlin Konstitusiya bir sira fundamental prinsiplori — hiiquqi dévlot, boraborlik,
adalatlilik, miitanasiblik vo dovlat orqanlarinin faaliyyatinin soffafligini asas gotiiriir. Bu
prinsiplar insan hiiquglarinin hoyata kecirilmasinin konstitusion bazasin1i méhkomlondirir
[8].

Konstitusiya hamginin insan hiiquglarinin miidafissinde miithiim rol oynayan institutlart
tosbit edir. Ombudsman institutu insan hiiquqlarinin pozulmasi hallarinda vatondaslarin
sikayatlorinin operativ vo obyektiv aragdirilmasina xidmat edir. Onun solahiyystlorinin
genislondirilmasi, o climlodon normativ aktlarin konstitusionlugunun qiymstlondirilmasi
iclin birbaga Konstitusiya Mohkomaosina miiraciot imkan1 yaradilmasi insan hiiquqlariin
miidafio sisteminin daha da tokmillasdirilmasins imkan vers bilar.

Konstitusiya Mahkomasi isa insan hiiquqlarinin miidafissinin on yiiksok saviyyada
reallagdirilmasini tomin edon orqan kimi ¢ixis edir. Fordi konstitusiya sikayati institutunun
sadolosdirilmosi vo genislondirilmosi votondaglarin hiiquglarinin pozulmasi hallarinda
daha effektiv miidafio mexanizmi yaradar vo mohkomo nozaratinin giiclondirilmosine
sorait yaradar [6].

Mbohkoms hakimiyyatinin miistoqilliyi insan hiiquqlarinin miidafis modelinin ssas
dayaqlarindan biridir. Hakimlorin toyin olunmasi vo azad edilmasi prosesinin soffafligi,
onlarin dayisdirilmasinin yalniz ganunda miisyyan olunmus sort meyarlar asasinda miimkiin
olmas1 Konstitusiyada daha konkret gokildo ifado edilmslidir. Bu, odalotli mahkomao
arasdirmasi hiiququnun daha etibarli tominat¢isi kimi ¢ixis edor.

Insan hiiquglariin mohdudlagdirilmasi meyarlarinin daha doqiq konstitusion ¢arcivada
mioyyan edilmasi do mithiim masalslorden biridir. Avropa insan hiiquqlart standartlarina
uygun sokildo mohdudiyyatlorin yalniz demokratik comiyyatin talablori, zorurilik vo
miitonasiblik prinsiplori osasinda totbiq edilmosi hiiquglarin qorunmasi baximindan daha
somarali naticalar vers bilar.

Noatica vo tokliflor
Miasir dovriin cagiriglari, xiisusilo rogemsallagsma vo texnoloji inkisaf yeni insan
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hiiquqglar1 kateqoriyalarinin konstitusiyada oks olunmasini zaruri edir. Ragemsal tohliikesizlik,
soxsi molumatlarin qorunmasi, internets ¢ixis hiiququ ve informasiya azadliginin tominati
miiasir konstitusion hiiquglar sistemino daxil edilmolidir. Eyni zamanda gender barabarliyinin,
ailodaxili zorakiliga qarst miidafisnin vo inkliiziv sosial siyasotin konstitusion tominati
giiclondirilmolidir ki, bu da, Azorbaycan Respublikasinin konstitusiyasinda insan
hiiquglarinin miidafis modelinin tokmillagdirimasine xidmat edir.

Eyni zamanda, insan hiiquglarmin miidafiosi iizro dovlstin 6hdosliklorinin-pozitiv,
neqativ vo prosedural miidafio formalarmin Konstitusiyada ayrica qeydo alinmasi hiiquqi
mioyyanliyi artirar. Dévlatin insan hiiquglari sahasinds milli strategiya hazirlamasi vo bu
strategiyanin miitomadi yenilonmasi ds konstitusion 6hdoslik kimi tesbit oluna bilar.

Azorbaycan Respublikasinin Konstitusiyasinda insan hiiquglarinin miidafis modeli
hom hiiquglarin genis kataloqunu, hom do bu hiiquglarin tominati ii¢lin institusional
mexanizmlori 6ziindo oks etdirir. Miiasir toloblor nozere alinmagqla konstitusion hiiquqlar
sisteminin tokmillosdirilmosi, mohkomo vo nozarot orqanlarinin solahiyyatlorinin
giiclondirilmoasi vo yeni hliquq kateqoriyalarinin Konstitusiyada tosbiti insan hiiquqglarinin
miidafiosinin daha somarali hoyata kegirilmosino gorait yaradacaqdir.
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Mogeab 3amuThI npas yejaoBeka B Koncrutynuu Pecnydinuku Asepoaiiakan
Haoues Mupryceiin A3u3 oriy i

[Tpexne Bcero, CTOUT OTMETUTD, uTo KoHeTnTynus AzepOaiipkanckoit Pecryonmky, oomanaromias
BBICILIEH [TPAaBOBOM CHJIOHN B Halllel CTpaHe, co3/1aja KOMIUIEKCHBIN 1 MHOTOYPOBHEBBII IPaBOBOM
MEXaHW3M 3alIUThI IpaB 1 CBO60]1 yenoBeka.Kax N3BECTHO, OCHOBHBIMH IIPUHIIAIIAMHU KOHCTI/ITyHI/II/I
SIBIISIIOTCSL pa3/ielieHUue BJIACTEH, BEPXOBEHCTBO IPaBa, PABEHCTBO U KOHCTUTYIL[MOHHAs OCHOBa
io0ecrieueHns mpaBs YeI0BeKa. i

Takum 00pa3oM, MOJE/b MPaB YeIOBeKa, 3akperuieHHass B KoHcTuTyuu AsepOaiipkaHCKoi
PecnyOnuku, xapakrepusyercss Kak NpaBoBas M IOJMTHYECKAsh CUCTEMa, KOTOpas IpHU3HAET
YeJIOBeKa BBICIIEH IIEHHOCTHIO, IIPE0CTABIISET IUPOKHI CIIEKTp IIpaB U CBOOO/ 1 CO3JaeT HHCTH-
TYIUOHAJIbHBIC TapaHTUN UX 3allIATHI.

B craree cucteMarndyecku aHaJIU3UPYETCs TOT ACHEKT M MPEATararoTcsl PEKOMEHIALUH CO
CCBUIKOI Ha HOPMATHBHO-TIPABOBBIE JOKYMEHTHI M PA0OTHI MECTHBIX aBTOPOB.

KiroueBbie cioBa: KoHcTuTymus, mpaBa 4eigoBeKa, MPaBOBOE IOCYIApCTBO, 3alllUTa IIPaB,
KOHCTUTYIIMOHHBIN Cy/1, OMOYJICMEH, BEPXOBEHCTBO IIpaBa, OCHOBHBIC IIPaBa, MEXIYHapOaHOE
paBo.

Model of human rights protection in the Constitution of the Republic of Azerbaijan
Nabiyev Mirhuseyn Aziz oglu

i First of all, let us note that the Constitution of the Republic of Azerbaijan, which has the!
ihighest legal force in our country, has created a complex and multi-level legal mechanism for the
protection of human rights and freedoms. As we know, the main principles of the constitution are
the separation of powers, the rule of law, equality and the constitutional basis for ensuring human
rights.

Thus, the human rights model of the Constitution of the Republic of Azerbaijan is characterized
ias a legal and political system that accepts man as a supreme value, provides a wide range of rights
and freedoms and creates institutional guarantees for their protection.

The article systematically analyzes this aspect, and makes proposals and recommendations
with reference to normative and legal documents and works of local authors.

Keywords. Constitution, human rights, legal state, protection of rights, constitutional court,
ombudsman, rule of law, fundamental rights, international law.

Azerbaycan Cumhuriyeti anayasasinda insan haklari koruma modeli
Nabiyev Mirhuseyn Aziz oglu

Oncelikle, iilkemizde en yiiksek yasal giice sahip olan Azerbaycan Cumhuriyeti Anayasasi'nin,
insan haklar1 ve 6zgiirliiklerinin korunmasi i¢in karmasik ve ¢ok diizeyli bir yasal mekanizma
olusturdugunu belirtelim. Bildigimiz gibi, anayasanin temel ilkeleri giicler ayriligi, hukukun!
iistlinligl, esitlik ve insan haklarinin glivence altina alinmasinin anayasal temelleridir.

Dolayistyla, Azerbaycan Cumhuriyeti Anayasasi'nin insan haklari modeli, insan1 en yiice deger
olarak kabul eden, genis bir yelpazede hak ve ozgiirlikkler saglayan ve bunlarin korunmasi i¢in
kurumsal gilivenceler olusturan yasal ve siyasi bir sistem olarak nitelendirilebilir.

Makale, bu yonii sistematik olarak analiz etmekte ve normatif yasal belgelere ve yerel yazarlarin
eserlerine atifta bulunarak oneri ve tavsiyelerde bulunmaktadir. i

Anahtar Kelimeler: Anayasa, insan haklari, hukukun stiinliigii, haklarin korunmasti, anayasa
mahkemesi, ombudsman, hukukun Gstiinliigii, temel haklar, uluslararasi hukuk.
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Bu maqals fosil yanacaq ixracimn iglim dayismalori

etdiyi 76/300 sayli qotnamasi ilo “saglam ,
dayaniqlt va tohliikesiz otraf miihito olan
hiiququ” universal insan hiiququ kimi tani-
misdir [9]. BMT-nin saglam, tomiz vo daya-
niql1 atraf miihit hiiququ tizra Xiisusi Moru-
za¢isi David Boyd 6z moruzasinds tohliikosiz
iglimin saglam otraf miihitin ayrilmaz torkib
hissasi oldugunu qeyd edir [8,

kontekstinda insan hiiquqlart ilo alaqasini aragdirir vo
ixracat¢i doviatlorin hiiquqi 6hdaliklarini tohlil edir. Miiallif
gostarir ki, ixrac olunan neft vo qazin idxal olunan olkada
vandirilmast naticasinda yaranan iqlim zorari hayat,
saglamhyq, su, qgida vo adekvat hayat saviyyasi kimi asas
insan hiiquqlarina transsarhad tasir gostorir. Magaloda
Paris Sazisi, BMT-nin Iglim Dayismalori iizra Car¢iva
Konvensiyasi, “zarar vurmama” prinsipi va 1991-ci il
tarixli Espoo Konvensiyasi asasinda doviatlarin gabaqlayic
hiiquqi davranis borcu izah edilir. Azarbaycan niimunasi
tizarindan yerli atraf miihita tasirin qgiymatlondirilmasi qa-
nunvericiliyinin bu 6hdaliklorls alagasi gostarilir va natica
etibarila doviatlorin enerji va ixrac siyasatlorinin iqlim va
insan hiiquglar: prizmasindan asaslandirilmasinmin zoruriliyi
vurgulanir.

§47]. Bu sahado foaliyyat gos-
toron ekspert Elisa Morgera
iso fosil yanacaqlarin va onlara
yonalon subsidiyalarin bu on-
illikdo morhalali sokildo da-
yandirilmasi beynolxalq insan
hiiquglar1 6hdoliyi oldugunu
bildirir [11, §3 vo 5]. Bu moe-
qalonin osas tezisi belodir:
Azorbaycan kimi neft-qaz ix-
racatcisi dovlatlor yalmiz BMT-
nin Igqlim Dayismolori Cargiva
Konvensiyasi vo Paris Sazigino
osason 0hdolik dasimaqla qal-
mir, eyni zamanda ixrac et-
diklori yanacagin idxalg1 0l-

Agar sozlar: neft-qaz ixraci; iglim do-
yismoloari; insan hiiquqlar; transserhad tosir;
gabagqlayici hiiquqi 6hdaliklar.

Giris: Problemin aktuallig:

Iglim deyismoleri yalniz ekoloji problem
deyil, bu, global miqyasli elo bir tohliikadir
ki, o, insan hiiquqlart hiiququnun montiqini
dayisdirir vo dovlatlori 6z enerji siyasatlorino
insan hiiquqglar prizmasindan daha innovativ
yanagma totbiq etmoys vadar edir. BMT
Bas Assambleyas1 2022-ci il tarixindo qobul

kolorde yandirilmasi noticosindo yaranan
insan hiiquqlar zararloring gore do mosuliyyat
dasiyirlar. Miiollif bu mogalodo fosil yanacaq
ixrac edon dovlatlorin iqlim dsyismalorinin
garsinin alinmasi vo insan hiiquqlarinin
miidafiosino goro olan 6hdoliklorini tohlil
edir vo bu tohlil iizra noatico vo tdvsiyalor
sonda taqdim olunur.

Neft-qaz ixraci va global iqlim zarari
Beynolxalq ekspertlor vo BMT-in ixti-
saslagmis qurumlari togdim etdiklori hesabat-
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larda fosil yanacaglari iglim doyismalorinin
osas tarixi vo indiki monbayi hesab edir.
David Boyd 6z hesabatinda bildirir ki, sonaye
ingilabindan sonra atmosferds karbon dioksid
soviyyasi toxminan 50% artmis vo bu artimin
dominant monboyi komiir, neft vo qazin
yandirilmasidir [8, § 4]. Morgera iso tarixi
karbon dioksid emissiyalarmin 81-91%-in
fosil yanacaqlarm payma diisdiyiinii qeyd
edir [11, § 8]. 2023-cii il statistikalarina asa-
son bu karbon dioksid emissiyalarmnin 41
%-1 komiiriin, 32 %-1i neftin va 23%-i qazin
paymna diistir [11, § 8]. Atmosfers atildiqda
istixana effekti yarada bilon 6 qazdan biri
olan metan qazinin [3, Olavo A] antropogen
emissiyalarmin 2-ci on boyiik manbayi fosil
yanacaq sonayesidir [11, § 8]. Metan qazi
emissiya olundugdan 10-11 il orzindo at-
mosferds qalir vo bu qisa zaman kosiyindo
karbon dioksiddon 83 dofo daha ¢ox istixana
qaz1 effekti yaradir [2; s. 144]. Bu rogamler
iglim bohraninin “tesadiifi” deyil, mohz
enerji istehsali vo istehlaki iizorinds qurulmus
iqtisadi modelin noticosi oldugunu ortaya
goyur: emissiyalar hom miqyasina, ham do
tokrarlanma intensivliyine gora qglobal risk
yaradan, ovvalcadon goriinen vo idars edils
bilen bir zorar nviidiir.

Burada xiisusile vurgulanmali olan magam
odur ki, fosil yanacaq zenciri yalniz hasilat
marhalasinds yox, hamginin hasilatdan son-
raki hoyat dovriiniin biitiin morhslslarinds,
yoni emal, naql, yandirilma proseslori da
iglim zorarini dorinlosdirs biloer. Bu sobab-
dondir ki, iglim zararinin hiiquqi analizi tok-
co dovlatin 6z orazisindo buraxidig1 buraxdigi
emissiya izi ilo mohdudlagdiqda, problemin
asas hissasi kanar qalir. Bagqa sozls, ixracatgi
dovlatin iqtisadi fayda olds etdiyi karbohid-
rogenlorin diinya bazarda yandirilmasi glo-
bal atmosfera eyni doracods tesir gostorir

Vo natico etibarilo insan hiiquglarina tosir
sorhod tanimur.

Digor torafdon 2015-ci il tarixli Paris Sa-
ziginin 2050-ci ilo kimi qlobal istilogsmonin
1,5°C soviyyesindos saxlamaq hadofi [5] dov-
latlori vo beynolxalq neft-qaz korporasiyalarini
0z siyasotlorini va biznes profillorini doyis-
moyo va saglam otraf miihit namino miioyyon
iqtisadi glizastlor etmoyo vadar edir. BMT-
in ©traf Miihit Programmin Maliyys Depar-
tamenti 6z hesabatinda qeyd edir ki, 1,5°C
ssenarisine uygun emissiyalart tomin etmok
iiciin global neft vo qaz ehtiyatlarinin tox-
minan 60%-1 yerin altinda qalmalidir vo bu
da trilyonlarla dollar doeyerinds aktivin “is-
lokliyini itirmis aktiv” voziyyastine diigmasi
demokdir [7, s. 7]. Islokliyini itirmis aktivlor
tokco iqtisadi risk deyil vo o, dovlatlorin
enerji strategiyalarmin hiiquqi dayanigliligina,
investisiya miibahisalorino, biidco planlas-
dirmasina vo sosial-iqtisadi hiiquqlarin to-
minino ds tosir edir. Bu kontekstds ixracatci
dovlatlar tigiin asas sual bels formalasir: qi-
sa vo orta miiddotdo oldo edilon golir, uzun
miiddatda global iglim zarari vo insan hii-
qugqlar1 pozuntulari ilo balanslasdiriimalidirmi
vo bu balansin hiiquqi 6l¢iisii nadir?

Iglim doyismolorinin insan hiiquqlart iizo-
rindo tosiri artiq miicorrad risk kimi deyil,
konkret hiiquqi dilde ifads olunan naticaler
kimi toqdim olunur. Istilik dalgalar1 vo eks-
tremal hava hadisalori hoyat vo saglamliq
hiiququna tasir edir; quragliq vo su qithig
gida, su vo adekvat hayat soviyyasi hiiqug-
larini zadsloyir; deniz saviyyesinin doyismasi
vo dagqinlar monzil hiiququ v miilkiyyatin
midafiosi ilo bagl problemlor yaradir; kend
tosarriifatinda mohsuldarligin azalmasi sosial-
iqtisadi hiiquglar zsifladir. Bu tesirler, xii-
susils iglima hassas regionlarda, dovlstlarin
resurslarini azaldir vo bazon on zaif qruplarin
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(yashilar, usaqlar xostalor, yoxsul icmalar)
hiiquglarinin daha siiratli pozulmasina sobab
olur. Noticado, fosil yanacaq ixraci yalniz
“enerji bazar1” masoloasi kimi deyil, gorarlarin
uzaq mosafali vo transsorhad hiiquqi naticalori
olan faaliyyat kimi xarakteriza edilir.

Eksterritorial insan hiiquqglar

ohdoaliklorinin normativ bazasi

Ekoloji problemlor bu vo diger formada
insan hiiquqlarmi tohdid edir, lakin iglim
doyismolori insan hiiquqlarina olan tohdidi
basqa bir soviyyays dasimisdir. BMT me-
xanizmlori iqlim doyismolorini “on tocili
ekoloji risk” kimi xarakterizo edir vo onun
milyardlarla insan {i¢iin hiiquqi naticolor do-
gurdugunu vurgulayir. Bu bohranin asas ho-
rokatverici qiivvasi do atmosfera emissiya
olunan istixana qazlarini meydana gatiron
proseslordir, yoni neft, qaz vo kdmiiriin yan-
dirllmasi. Masalo yalniz global istilogma ilo
bitmir. Fosil yanacaq iqtisadiyyati ham iqlim
zararini, hom do toksik ¢irklonmoni dorin-
logdirir vo hoyat, saglamliq, qida, su, dolanisiq
vo madani hiiquqlara birbasa tosir gostarir.
Ustolik, bu foaliyyotlor cox vaxt “qurban
edilmis zonalar” olaraq adlandirilan, onsuz
da yoxsulluq sababils daha hassas vaziyyatda
olan icmalarin yasadig1 srazilordo comlonir
vo homin orazilordo xroniki respirator vo
tirok-damar xastaliklori, reproduktiv risklor
vo xargong kimi naticolor artir [11, § 17].
Fosil yanacaq dovriyesinin insan hiiquglarma
yaratdig tohliike az vo lokal deyil. Neft-qaz
vo komiir yataglarinin kosfiyyatindan bas-
layaraq karbohidrogen hasilatina kimi, hasi-
latdan ixrac vo emala kimi bu proses insan
hiiquglarini tohdid edon bir prosesdir. Mo-
solon, donizds aparilan ofsor amaliyyatlar
balig¢iliga vo doniz miihitindon olan eko-
sistemlara; qeyri-ananavi hasilat iso miixtolif

yas qruplarinda respirator vo kardiyovaskulyar
xostolik riskini artirir [11, § 20 (b) ]. Digor
tarafdon yerin tokinin qazilmasi yeralt1 lay-
larin qirilmasina va zalzoloalorin totiklonmasino
sabab ola bilar [11, § 20 (¢) ]. Hamginin fo-
sil yanacagin yandirilmasi transsorhad hava
cirklonmasinin osas monbalorindon sayilir
vo bu, hayat vo saglamliq hiiquqlarina uzaq
mosafslords bels tosir edir; hesabatda hoar il
milyonlarla vaxtsiz 6liim fakti gostorilir.
Nohayat, flaring/venting kimi praktikalarin
saglamliga qlobal illik zerorinin texminon
7,4 milyard ABS dollar1 oldugu da ayrica
geyd olunur [11, § 21]. Olbaotto ki, bu qeyd
olunan moblag iqlim dayismalarinin insan
hiiquqlarma galocokds vuracagi ehtimal olu-
nan maddi zararin garsisinda ¢ox kicik galir.

Zdrar vurmama qaydasi v

iqlim doyismolori

Beynolxalq hiiquqda formalagmis “ bagqa
dovlatlora zoror vermomok™ prinsipi, dov-
latlorin 6z yurisdiksiyasi vo ya nozarati al-
tinda olan faaliyyatlorin diger ddvlatlorde
vo ya milli yurisdiksiyadan konarda ciddi
Zaror yaratmamasini tomin etmok ti¢iin “qa-
baqglayici ehtiyat todbirlor gormak” borcu
goyur. Bu moantiq iglim kontekstindo daha
kaskin islayir, ¢linki istixana qazlarmin tosiri
sarhad tanimir vo zoror “kumulativ’ sokilde
toplanir. Boyd bunu aciq sokilds “insan hii-
quqglart 6hdsliklerini giiclondiren” ekoloji
hiiquq qaydasi kimi tesvir edir: dovlstlor
cirklondirici faaliyyetlorin diger dovlatlors
vo ya milli yurisdiksiyadan kenara ciddi zs-
ror vurmasina yol vermomolidir [8, § 66].
Iglim tosirlorinin artiq qabagcadan molum
oldugu soraitdo, istixana qazlar1 harada bu-
raxilmasindan asili olmayaraq digar dovlot-
lorde kumulyativ manfi naticalor dogurdugu
ticlin, bu “ zoror vermoma” qaydasinin po-
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zulmasi giindoms golir. Bu qaydanin pozul-
masint fosil yanacaq layiholori icra edon
ddvlatlors totbiq edilmasi zamani ortaya mo-
suliyyatin olmasi fakti ¢ixir. Mosalon: 11k
olaraq, dovlatin orazisindo hasilat vo ya ix-
rac qorart verilir (bu foaliyyat tizorinds nes-
zarat elementidir). Daha sonra ixrac olunan
yanacaq idxal edon 0lkolords yandirilaraq
olavo emissiya yaradir vo homin emissiya
iglim fosadlarini artirir vo homin fasadlar
ticiinci 6lkalords hoyat, saglamliq, qida, su,
monzil vo saglam otraf miihit kimi hiiquqlara
zorar vurur. Bu zonciri hiiquqi dilds izah
edondo vacib mogam budur: “zoror vermoma”
gaydasi dovloto noticoyo goro avtomatik mo-
suliyyat yliklomir; ona qabaqlayict lazimi
ehtiyat gérmoak borcu qoyur. Yoni dovlatin
foaliyyatinin iiglincii 6lkalords ciddi zeror
riski yaratmasi qabaqcadan molumdursa,
dovlat homin riski azaltmaq tiglin aglabatan
addimlar atmalidir. Iqlim sahasindo bu “qa-
baqcadan molumluq” xiisusilo giiclidiir:
neft vo qazin yandirilmasinin istixana qazi
effekti yaratmasi, bunun qlobal istilogsmoni
artirmasi vo noticodo sel, quraqliq, istilik
dalgas1 kimi fosadlar dogurmasi artiq elmi
va institusional sokildo tosdiqlonmis faktlardir.
Buna gora do emissiyanin basqa 6lkados at-
mosfera buraxilmasi fakti avtomatik miidafio
yaratmir. Ogor ixracat¢1 dovlot hasilata vo
ixraca icazo vermaklo bu emissiya zanciring
ohamiyyatli tohfo verirss va zararin yaranacagi
oncodon molumdursa, o zaman dovlatin qa-
baglayici todbir gérmak ohdaliyi ise diistir.
Praktik natico budur: dévlat yeni fosil layi-
halarini tesdigloyarken tokea lokal ¢irklonmoni
deyil, layihonin biitlin hoyat dovrii tizro iglim
tosirini, riskin ciddiliyini vo riskin azaldilmasi
tclin miimkiin todbirlori do qiymatlondir-
molidir. Zararin gabaqcadan goriilo bilon
olmasi artiq miibahiso movzusu deyil: fosil

yanacagin yandirilmasi istixana qazi yaradir,
bu da global istilogsmeni giiclondirir vo noti-
codo sel, quraqliq, istilik dalgalar1 kimi fo-
sadlarin tezliyini vo siddetini artirir. Belo
bir soraitdo dévlatin BMT iqlim Dayismolori
iizra Coargivo Konvensiyasini vo Paris Sazi-
sinin 6hdaliklorini kagiz izorinde pozmamasi
onun Shdsliklarinin bitdiyi anlamina golmir.
Minimum tolob odur ki, hoyata kegirilon
enerji siyasotinin bu miiqavilelerin yekun
maqsadlori ilo uzlagsmasi tomin edilmalidir.
Burada sohbat daha ¢cox bu 6hdaliklordan
gedir: Paris Sazisi temperatur artimini 2°C-
don xeyli asagida saxlamagi vo 1,5°C hodofine
yaxinlagsmagi [5, 2 (1) (a)], emissiyalar1 pik
haddo ¢atdirib siirotlo azaltmagi vo osrin
ikinci yarisinda net-zero tarazliq yaratmagi
[5, m. 4 (1)], eloca do Milli Miiayyan olunmus
tohfalorin marholoali sokilds giiclondirilmasini
[5, m. 4 (3)] nozordo tutur. BMT-in Iglim
Dayismolori lizro Cargivo Konvensiyasi isa
iqlim sistemina tohliikali antropogen miida-
xilonin qarsisin1 almagi [10, m. 2], emissi-
yalart mohdudlasdirmaq ve azaltmaq ti¢lin
milli proqramlarin icrasini [10, m. 4 (1) (b)]
vo ehtiyatliliq yanasmasi ilo todbirlorin ge-
cikdirilmamasini [10, m. 3 (3)] talab edir.
Buna gora do yeni vo uzunomiirlii fosil la-
yihoalorinin va ixracin genislondirilmasi, bu
maqsad va talablarls list-iista diismadiyi hal-
da, an az1 ciddi uygunsuzluq riski yaradir.

Insan hiiquqlar1 miiqaviloalori vo

“mohdud pancars” yanasmasi

Insan hiiquqlar1 miiqavilolori iizro trans-
sorhad totbiq mosalosi miibahisali bir mose-
ladir. Bozi yanasmalar iqlim zororinin azal-
dilmasin1 insan hiiquqlar1 miigavilaloerinden
cixarmaga ehtiyatla yanagir vo eksterritorial
tatbiqin yalniz istisna hallarda miimkiin ol-
dugunu vurgulayir. Masalon, Mayer iglim
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kontekstindo eksteritorial yurisdiksiyanin,
adoton, “birbasa tasir/effektiv nazarat” kimi
¢otin sortlorlo asaslandirildigini, transsorhod
ekoloji zarards bela sabab-natica slaqgasi tes-
tinin sart tatbiq oluna bilacayini gostarir [4,
s. 426-427].

Bozi muolliflor hesab edirlor ki, mévcud
insan hiiquqlart muqavilslori ¢or¢ivasindo
dovlatlorin iglim problemlorini hall etmak
6hdoliyi yalniz “moahdud pancers” corgive-
sindo miimkiin ola bilor. Masalon, Benoit
Mayer yazir ki, dovlstin insan hiiquqglarini
gorumaq 6hdsliyi yalniz o halda iglim do-
yismolori ilo miibarizoni do ohato edir ki, bu
todbirlor dovlotin yurisdiksiyas: altindaki
insanlarin hiiquglarinin samarali qorunmasina
tohfa versin [4, s.418-420]. Basqa sozlo, in-
san hiiquglart miigavilsloari ilo iglim zorarinin
azaldilmasi yalniz dovlst 6z votondaglarinin
hiiquglarin1 qorumaq maqsadils hoyata ke-
cirdiyi doqiq todbirlordo goriine bilor. Bu
baxisin 6zlinomoxsus bir tistiinlilyli var. Belo
ki, hor bir dovlot 6z orazisi daxilindo insan
hiiquqlarini tomin etmolidir, lakin insan hii-
quglar1 prizmasindan baxdiqda Brandon Ma-
yer kimi hiiqugstinaslarin togdim etdiyi ya-
nasma miiasir iqlim béhranina cavab vermir.
Ciinki iglim zorori kumulyativ vo transsarhod
xarakter dasiyir. Dovlatlorin iglim doyigmo-
loring 6z sorhadlori daxilinds verdiklori mon-
fi tohfo basqa 6lkalorin orazisindos fosad ya-
radir. Lakin son illords BMT-nin miiqavilo
komitalari vo xiisusi prosedurlar1 bu yanag-
manin geniglondiyini gostorir. BMT-in Iqtisa-
di, Sosial vo Madoani hiiquglar Komitssinin
Argentinaya verdiyi tovsiys artiq konvension
mexanizmlorin do {islubunun sortlogdiyini
gostorir [17]. Komito 6z tovsiyosindo sist
neft-qazinin iri miqyaslt istismar planlarinin
Paris 6hdoliklarina zidd oldugunu va global
istilosmayo, natics etibart ilo diinya shalisinin

va galacok nasillarin hiiquqlarina monfi tosir
gOstoro bilocoyini agiqladi [17, §13-14].
Dogrudur, bu Komitonin tdvsiyasi dovlot
ticlin heg bir 6hdalik yaratmir. Lakin Komi-
tonin bu tovsiyasinds oksini tapan tendensiya
artiq dovlatlarin enerji siyasatlorindo verdiklori
gorarlart insan hiiquqlart va iglim doyigmalori
stizgacindon kegirdikdon sonra almalarini
tosviq edir.

Konvension mexanizmlordon basqa tos-
kilati mexanizmlor do artan tempds dovlatlor
iizorinds insan hiiquqlari namins tozyiq qur-
maga c¢alisir. Iqlim kontekstindo insan hii-
qugqlart {izro Xiisusi Moruzogi olan Elisa
Morgeranin 2025-ci ildo togdim etdiyi He-
sabatda “defossilizasiya”-n1 insan hiiquqla-
rinin qorunmasi {igiin bu onillikds goriilmali
olan 6hdalik kimi gargivalayir [11, s.3].
Dovlotlor bu mogsado ¢atmaq iiglin yeni
neft-qaz-komiir yataqlarinin kesfiyyat vo
hasilat layiholorini mohdudlasdirmali va ya
tamamilo qadagan etmoli, hom do fosil ya-
nacaqlarin ixrac1 tizoring sart tonzimlonmalor
totbiq olunmalidir [11, § 58 (a, ¢)].

Azarbaycanin enerji modeli

Azarbaycanmin enerji modeli, faktiki olaraq,
neft vo qaza soykonir: Beynolxalq Enerji
Agentliyi 6lkonin imumi enerji tochizatinda
neft vo qazin paymin 98%-don ¢ox oldugunu
gostorir [13]. Bu, bir torafdon enerji tomina-
tinda sabitlik yaratsa da, digor torafdon iqti-
sadiyyatin vo fiskal galirlerin boyiik hissasinin
karbohidrogen bazarinin qiymet doyiskon-
liyino bagli qalmasi demakdir. Bu modelin
“ixrac” 6l¢iisti roaqomlorde daha aydin goriintir.
Energetika Nazirliyinin operativ molumatina
gora, 2024-cii ilde 6lks tlizro 29.1 milyon
ton neft (kondensat daxil) hasil edilib vo
hamin dévrds 24.4 milyon ton neft (kondensat
daxil) ixrac olunub [12]. Eyni manbays asa-

LT

i
i

Nagliyyat hiiququ {;@L



158

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

2026

son, 2024-cii ildo tobii qaz hasilat1 50.3 mlrd
kubmetr olub vo satis (yoni faktiki ixrac/rea-
lizasiya) 25.2 mlrd kubmetr togkil edib; bu-
nun 12.9 mlrd kubmetri Avropaya, 9.9 mlrd
kubmetri Tiirkiyoaya, 2.4 mlrd kubmetrdon
coxu Giirciistana satilib [12]. Yoni ixracin
0zii tokca ticarat gostaricisi deyil, Azarbay-
canin enerji siyasotinin osas dayagidir.

2025-ci ilin gedisati da gaz ixracinin
hacmini va onun biidco-6danis balansi iiglin
rolunu gostarir: Dovlst Gomriik Komitasinin
acigqladigr gostoriciloro gora, 2025-ci ilin
yanvar—noyabr dovriinds Azorbaycan 22.804
mlrd kubmetr tobii qaz ixrac edib vo ixracin
doyari 8.12 mlrd ABS dollar1 kimi gosterilib
[16].

Maddi golir ndqteyi nazordon, karbohid-
rogen ixrac1 Azarbaycanin dovlat biidcasinin
formalasmasinda ¢ox boylik paya sahibdir.
Moasalon, 2024-cii il iizro dovlat biidcasinin
golirlorinds neft-qaz sektorundan formalagan
hissonin 17.969 mlrd manat oldugu [15] va
bunun biidco golirlerinin toxminen 48.4%-
no borabor sayildigi barado rosmi monbolora
istinadla maliyys xobarlorinds raqomlor ve-
rilir [14]. Bu gostorici tokco “neft-qazdan
pul goalir” fikri deyil, bidconin yariya yaxin
hissasinin bu axindan gidalandigini gdstarir.

Yuxarida qeyd olunanlar neft-qaz
hasilatinin va ixracinin Azorbaycana verdiyi
maddi tohfolordir. Lakin mosolonin digor
lizil osl reallig1 bizo gostorir. Belo ki, ixrac
olunan karbohidrogen 6z “iqlim izi”’-ni hasil
va istehsal olundugu 6lks ilo yanasi ixrac
olundugu o6lkslords do qoyur. Ogor isin
icindo insan hiiquqlar1 elementi olmasa idi ,
bu balks do ¢ox qazanch bir ticarat olardi.
Lakin 6lkonin enerji siyasoti uzunmiiddotli
perspektivds Paris Saziginin miioyyan etdiyi
hadoflo uzlagmirsa, bunun ekologiyaya vo

insan hiiquqglarina vuracagi zaror 6lgiiyagal-
moaz olacaqdir.

Azarbaycan qanunvericiliyinds neft-
gaz ixracinin transsarhad va iqlim
tosirlorinin hiiquqi ¢or¢ivasi

“Otraf miihito tosirin gqiymotlondirilmosi
haqqinda” Azarbaycan Respublikasinin Qa-
nunu [ 1] neft-qaz sektorunda hoyata kegirilon
foaliyyatlorin yalniz daxili ekoloji naticalorini
deyil, eyni zamanda onlarin transserhad vo
iglimlo bagli tosirlorini do nozoro almaga
yonalmis normativ ¢or¢ive yaradir. Qanunun
mantiqi gostarir ki, ekoloji risklarin qiymat-
londirilmaosi sirf texniki prosedur kimi deyil,
gerarverma prosesindae risklorin qabaqlayici
sokildo idaro olunmasi iigiin hiiquqi alat ki-
mi nazarde tutulur.

“Otraf Miihito Tosirin Qiymotlondirilmosi
haqqinda” Qanunun 1.1.12-ci maddasi trans-
sorhad tosiri ayrica hiiquqi anlayis kimi mii-
ayyan edir va bunu planlagdirilan faaliyyot
naticasinds iki vo ya daha ¢ox dovlstin ora-
zisindo otraf miihito vo insan saglamligina
gbzlonilon monfi tesir kimi izah edir [1]. Bu
norma neft-qaz sektorunda hoyata kegirilon
iri miqyash layiholorin yalniz Azorbaycan
orazisi ilo mohdudlasan tesirlorlo giymat-
londirilmasinin kifayot etmadiyini gostarir.
Qanunverici transsorhad tosiri insan saglamligi
ilo birbasa alagolondirmoklo ekoloji risklorlo
insan hiiquqlar1 arasinda normativ korpii ya-
radir.

Eyni zamanda, otraf miihits tosirin qiy-
moatlondirilmoesi anlayisinin 6ziinds ehtiva
edon Qanunun 1.1.1-ci maddassinds, bu qiy-
matlondirmanin “birbasa vo ya dolay1” manfi
tosirlori ohato etdiyi vurgulanir [1]. Bu, neft-
gaz kimi uzun zancirli faaliyystlords (hasilat,
noql, ixrac) qerarlarin sonradan vo basqa
orazilordo ortaya ¢ixan naticolorinin do hiiquqi
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baximdan 6ncadon ekoloji aspektdon qiy-
matlondirilib nozere alinmasina imkan verir.
Xiisusilo iqlim doyigmolori kontekstindo bu
“dolay1 tosir” yanasmasi ohomiyyatlidir, ¢iin-
ki iglim zarari ¢ox vaxt dorhal deyil, zamanla
va genis cografiyada lizo ¢ixir.

Yuxarida adigokilon Qanun iqlim doyis-
moloring tosiri otraf miihito tosirin qiymat-
londirilmasi prosesi ¢orgivasindo ayrica no-
zora almmali tosir sahasi kimi miisyyan edir
[1, maddo 4.9.12]. Bu norma neft-qaz sekto-
runda istixana qazi emissiyalarinin, metan
sizmalarmin va digar iglimls slagali risklorin
giymatlondirilmosini hiiquqi 6hdolik soviy-
yosino galdirir. Beloliklo, iglim tosiri formal
geyd yox, gorarin asaslandirilmasinin torkib
hissosi olmalidir.

“Otraf Miihito Tosirin Qiymatlondirilmasi”
haqqinda Qanununun miihiim cohatlorinden
biri transsarhad tosir miioyyon edildikds qiy-
matlondirmonin beynoalxalq hiiquqi ¢argiva
ilo slagslondirilmesidir. Qanuna gors, plan-
lagdirilan faaliyyatin transsorhad tosiri oldugda
bu mosalslor Azarbaycan Respublikasinin
torofdar ¢ixdig1 beynslxalq miiqavilolors uy-
gun holl edilmolidir [1, maddo 4.22]. Bundan
olavo, Otraf miihito tosirin gqiymotlondirilmosi
sonadinin mazmununda transsorhad tasirlorin
qiymotlondirilmasi ayrica gostorilmalidir [1,
maddo 5.3.6]. Bu miiddoalar transsarhod
risklorin sirf milli mosale kimi deyil, bey-
nalxalq prosedur 6hdsliklari ils birlikds ne-
zardon kegirilmasini tolab edir.

Bu kontekstdo Otraf Muhito Tosorin
transsorhod kontektsdo qiymotlondirilmasi
tizro 1991-ci il tarixli Espoo Konvensiyasi
Azorbaycan ii¢ilin osas beynolxalq hiiquqi
mexanizm rolunu oynayir. Konvensiya trans-
sorhad kontekstds otraf miihite tasirin qiy-
moatlondirilmasini talab edir va iqlim do da-
xil olmag]la otraf miihit komponentlorini “to-

sir” anlayisina daxil edir [6, maddo 1(VIII)].
Konvensiyanin yanagmasina gors, ohomiyyatli
monfi transsorhod tosir ehtimali olduqda,
belo faaliyyatlor iizro garar qobul edilmozdon
ovval otraf miihits tosir qiymotlondirilmasi
aparilmali vo tosirlona bilocok dévlstlar pro-
sedura colb edilmalidir [6, maddalor 2(1) vo
2(3)]. Bildiris, senadlerin togdim edilmasi,
maslohatlogmolor va yekun qorarm osaslan-
dirilmasi Espoo mexanizminin asas element-
laridir [6; maddoalor 3—6].

Belolikla, “Azorbaycan Otraf Miihito To-
sirin Qiymatlondirilmasi haqqinda”Qanunu
transsorhad tosiri normativ saviyyads taniyir,
Espoo Konvensiyasi iso bu tosirin qiymaot-
londirilmasi tigiin konkret prosedur mexanizmi
miioyyan edir. Bu iki hiiquqi ¢ar¢iva birlikdo
oxunduqda aydin olur ki, neft-qaz sektorunda
transsorhad vo iglim risklori nazars alinmadan
gorar gabul edilmasi hiiquqi baximdan asas-
landirilmig sayila bilmoz.

Natica va tovsiyalor

Fosil yanacaq ixract uzun miiddst dov-
latlorin iqtisadi suverenliyi ¢or¢ivasindo do-
yorlondirilib vo insan hiiquqlart miizakirs-
lorinden kenarda qalib. Lakin iqlim doyis-
molorinin insan hoyatina, saglamligina va
yasay1s soraiting tosiri agiq sokilds iizo ¢ix-
digca bu yanasma hiiquqi baximdan zaiflayir.
Bu giin artiq asas mosalo ixracin 6zii deyil,
dovlatlorin bu ixracin dogurdugu risklori
neca dayarlondirdiyi va bu risklers qarst ne-
co davrandigidir. ©gor dovlat iglim doyis-
molorinin ciddi tohliike yaratdigini bildiyi
halda, enerji vo ixrac qorarlarini heg bir izah
vermadon, risklori qiymoatlondirmodon vo
onlar1 azaltmaq ti¢lin hiiquqi osaslandirma
aparmadan qoabul edirsa, bu vaziyyat insan
hiiquglar1 baximindan problemli sayilmaga
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baslayir. Pozuntu mohz dévlstin masuliyyatsiz
gerarvermoasinds formalagir.

Transsorhad tasir yanagsmasi bu problemi
daha aydin gostorir. ©gor bir layihonin vo
ya ixrac siyasotinin noticolori bir 6lkonin
hiidudlarindan kenarda hiss olunursa, qo-
rarverma do yalniz milli ¢argiva ilo moh-
dudlasa bilmoz. Espoo Konvensiyast mohz
bu montiqo sdykenir: dovlstlor potensial zo-
rori avvalcodon gormali, tosirlona bilocok
toroflori molumatlandirmali vo qorarlarini
tokbasina deyil, moslohatlogsmolor asasinda
formalasdirmalidir. Bu mexanizm xiisusilo
neft vo qaz sahasindoki iri layihslor ii¢lin
ohomiyyatlidir, ¢linki bu sahoados verilon go-
rarlar regional vo hotta global noticolor do-
gura bilir. Ixrac olunan yanacagin basqa &1-
kado istifadosi moasalasi hiiquqi baximdan
miirokkab olsa da, bu miirokkoblik dovlatin
masuliyystdon tam konarda qalmasina asas
vermir; aksino, dovlotin daha ehtiyath vo
osaslandirilmis davranmasini tolob edir.

Bu baximdan, dovlotlor iiglin osas notico
ondan ibaratdir ki, fosil yanacaq siyasati ar-
tiq yalniz iqtisadi fayda osasinda qurula bil-
moz. Enerji vo ixrac qorarlari iqlim risklori
vo onlarin insan hiiquqglarina miimkiin tosirlori
nazoro alinmagqla osaslandirilmalidir. Dévlotlor
bu qorarlar1 gobul edarken risklori gérmaz-
likdon galmomali, onlarin hiiquqi va sosial
naticalarini izah etmali vo gorarverma prose-
sini daha soffaf etmolidirlor. Lakin BMT In-
san Hiiquglarin Surasmin son gotnamslori
artiq ixraca nozaratin giiclondirilmaesi ilo ya-
nas1 ixracin azaldilmasi vo yeni neft-qaz la-
yiholorins verilon lisenziyalarin logvini mos-
lohat goriir. Dogrudur, bu tip gorarlar1 vermok
iqtisadiyyat1 neft-qaz sektorundan boyiik 61-
¢lido asili olan 6lkalor {igiin qobuledilmozdir,
lakin get-gedo daha da koskinloson iglim
bohranin beynolxalq enerji siyasotini addim-

addim doyisacayi ds aydin sokilde goriiniir.

Bu naticolordon ¢ixig edorok birinci tdvsiyo
ondan ibaratdir ki, dovlotlor enerji vo ixrac
siyasati ¢ar¢ivasinda qobul etdiklari qararlari
otraf miihito tosirin qiymotlondirilmasi me-
xanizmlari ilo daha ciddi gokilds slagalon-
dirmoli, iqlim tosiri vo transsorhad risklori
gorarm “olava geydi” kimi deyil, onun hiiqugi
osaslandirmasimin torkib hissasi kimi sonad-
losdirmalidir. Otraf mihite tesirin qiymst-
londirilmasi senadlarinds iglim tesiri, dolayisi
tosirlor vo risklorin saxolonmasi real qiy-
motlondirme ilo gostorilmali, alternativler
vo yumsaldic1 todbirlor yalniz sablon ifadoslorlo
deyil, layihenin Olgiisiine uygun konkret
mantiq va gostaricilarle asaslandiriimalidir.
Bu, sonradan iqlim vo insan hiiquqlar1 mii-
bahisalarinds dovlatin “qabaglayici davranis”
borcunu icra etdiyini gdstoron siibut bazasini
formalagdirir.

Ikinci tovsiya iso transsorhad tosir ehtimal
oldugu hallarda Espoo Konvensiyasinin man-
tiginin praktik qerarvermoys totbiq olunma-
sidir: bildiris, melumat miibadilasi, maslo-
hatlogsmo vo yekun gorarin asaslandirilmasi
ardicillig1 yalniz prosedur tolobi kimi deyil,
gerarin legitimliyi ii¢lin hiiquqi minimum
kimi gobul edilmalidir. Xiisuson iri miqyash
neft-qaz layihslorinds vo ixrac infrastruktu-
runun geniglondirilmasi kimi qorarlarda trans-
sorhad riskin nazers alinmamasi, sonradan
hom beynolxalq 6hdsliklor, hom do insan
hiiquglar1 kontekstinds dovlstin mdvqeyini
zaiflodon asas bosluglardan birina gevrilir.
Buna gora dovlatlorin enerji va ixrac siyasati
yalniz iqtisadi somaralilikls deyil, iglim va
insan hiiquglar1 prizmasindan asaslandiriimali,
iqlim risklari horterofli qiymetlondirilmasi
vo transsorhad prosedur uygunlugu qorar-
vermonin ayrilmaz hissasi kimi qobul edil-
molidir.

@Naqliyyat hiququ



2026

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

161

Istifads edilmis adobiyyat

[1] Azarbaycan Respublikasmim Qanunu. “Otraf
miihito tasirin giymatlondirilmasi hagqinda”
Qanun (Ne 1175-VQ), 12 iyun 2018.

[2] ©dilxanov, K. “Metan emissiyalari: Qlobal
Metan Ohdoliyi, insan hiiquqlar1 vo Azor-
baycan ganunvericiliyinin hiiquqi ¢orgivosi”.
Konfrans materiallar1, 2024, s. 143-148.

[3] Kyoto Protocol to the United Nations
Framework Convention on Climate Change,
1997. URL: https://unfcce.int/resource/docs/
convkp/kpeng.pdf, son miiraciot tarixi —
22 dekabr 2025.

[4] Mayer, Benoit. “Climate Change Mitigation
as an Obligation under Human Rights
Treaties”. American Journal of International
Law, 2021. DOI: 10.1017/ajil.2021.9.

[5] Paris Agreement, 2015. URL: https://unfccc.
int/sites/default/files/english_paris_agree-
ment.pdf, son miiraciot tarixi — 22 dekabr
2025.

[6] United Nations Economic Commission for
Europe (UNECE). Convention on Envi-
ronmental Impact Assessment in a Trans-
boundary Context (Espoo Convention),
1991. URL.: https://unece.org/environment-
policy/environmental-assessment/conven-
tion-environmental-impact-assessment, son
miiraciot tarixi — 22 dekabr 2025.

[7] United Nations Environment Programme
Finance Initiative (UNEP FI). Climate
Risks in the Oil and Gas Sector: Sectoral
Risk Briefings — Insights for Financial In-
stitutions. April 2023. URL: https://www.un-
epfi.org/publications/climate-risks-in-the-
oil-and-gas-sector/, son miiraciot tarixi —
22 dekabr 2025.

[8] United Nations, General Assembly. Human
rights obligations relating to the enjoyment
of a safe, clean, healthy and sustainable
environment. Note by the Secretary-General,
UN Doc A/74/161, 15 July 2019. URL:
https://undocs.org/A/74/161, son miiraciat
tarixi — 22 dekabr 2025.

[9] United Nations General Assembly. The
human right to a clean, healthy and sus-
tainable environment. Resolution 76/300,
28 July 2022. URL: https://undocs.org/A/
RES/76/300, son miiraciot tarixi — 22 dekabr
2025.

[10] United Nations Framework Convention
on Climate Change (UNFCCC), 1992.
URL: https://unfccc.int/resource/docs/con-
vkp/conveng.pdf, son miiracist tarixi —
22 dekabr 2025.

[11] United Nations, Human Rights Council.
The imperative of defossilizing our eco-
nomies. Report of the Special Rapporteur
on the promotion and protection of human
rights in the context of climate change,
Elisa Morgera, UN Doc A/HRC/59/42,
15 May 2025. URL: https://undocs.org/A/
HRC/59/42, son miiraciot tarixi — 22
dekabr 2025.

[12] Azarbaycan Respublikasinin Energetika
Nazirliyi. “2024-cii il {izro neft-qaz gos-
toricilori aciglanib”, 15 yanvar 2025.
URL: https://minenergy.gov.az/az/xeber-
ler-arxivi/00448, son miraciat tarixi — 22
dekabr 2025.

[13] International Energy Agency (IEA). “Azer-
baijan energy profile — Energy security”,
2023. URL: https://www.iea.org/reports/
azerbaijan-energy-profile/energy-security,
son miiraciat tarixi — 22 dekabr 2025.

[14] Report.az. “Azorbaycanda neft-qaz sek-
torundan biidco daxilolmalar1 1 % azalib”,
28 yanvar 2025. URL: https://report.az/
maliyye-xeberleri/azerbaycanda-neft-qaz-
sektorundan-budce-daxilolmalari-1-azalib,
son miiraciat tarixi — 22 dekabr 2025.

[15] Modern.az. “2024-cii il dovlat blidcasinin
icrasia dair malumat: golirlor vo xarclor”,
28 yanvar 2025. URL: https://modern.az/
az/iqtisadiyyat/504451/2024-cu-il-dvlet-
budcesinin-icrasina-dair-melumat-gelir-
ler-ve-xecler, son miiraciot tarixi — 22 de-
kabr 2025.

LA
¥

Nagqliyyat hiiququ {;@g



162 ELMI-NOZORI, TOCRUBI JURNAL Ne 1 2026

[16] FED.az. “Azarbaycan bu il tabii qazdan
8,1 milyard dollar qazanib”, 16 dekabr
2025. URL: https://fed.az/az/energetika/
azerbaycan-bu-il-tebii-qazdan-81-milyard-

tural Rights. Concluding observations on
the fourth periodic report of Argentina,
UN Doc E/C.12/ARG/CO/4, 1 November
2018. URL: https://uhri.ohchr.org/en/doc-

dollar-qazanib-247537, son miiraciot tarixi ument/42013d19-63f8-480b-a523-
— 22 dekabr 2025. 5fd8e0350196, son miiraciot tarixi — 22
[17] Committee on Economic, Social and Cul- dekabr 2025.
QS R P 1
QOil and Gas Exports and Human Rights in the Era of Climate Change:
The Case of Azerbaijan

Adilxanov Kenan Azer oglu,
PhD candidate, Department of International Relations
Azerbaijan Tourism and Management University.

This article examines the relationship between fossil fuel exports and human rights
in the context of climate change and analyses the legal obligations of exporting States.
The author argues that the combustion of exported oil and gas in importing countries
generates climate-related harm that has transboundary impacts on fundamental human
rights, including the rights to life, health, water, food, and an adequate standard of
living. Drawing on the Paris Agreement, the United Nations Framework Convention on
Climate Change, the “no-harm” principle, and the 1991 Espoo Convention, the article
explains States’ duty to adopt preventive legal measures. Using Azerbaijan as a case
study, it assesses the relationship between national environmental impact assessment
legislation and these international obligations, ultimately highlighting the necessity for
States to justify their energy and export policies through the lens of climate protection
and human rights.

Keywords: oil and gas exports; climate change; human rights; transboundary
impact; Preventive legal duties.

IKcnopT He)TH M ra3a U NpaBa 4yeJIOBeKa B 310Xy U3MEHEeHHNs KJINMAaTa:
npumep AzepOaiikaHa

Anniaxanos Kenan Azep oribl,
JOKTOPAHT KadeApbl MeKAYHAPOAHBIX OTHOIICHUI
A3ep0aiiIxkaHCKOI0 YHUBEPCUTETA TYPU3MA U MEHEIKMEHTA.
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TOCYIapCTB-IKCIOPTEPOB. ABTOP MOKA3BIBACT, UYTO CKUTAHHE IKCIIOPTHUPYEMbIX HePTH
Y Ta3a B CTpaHaX-UMMNOPTEPaX MPUBOAUT K KIIMMATUIECKOMY yIIepOy, OKa3bIBAIOIIEMY
TpPaHCTPaHWYHOE BO3/ICHCTBHE HAa TaKHWe OCHOBHBIC IpaBa YENOBEKAa, KaK IMPaBO Ha
JKU3HB, 3/I0POBBE, BOAY, MTUTAHNE U a/IEKBATHBIA YPOBEHb KU3HU. B cTaTthe Ha OCHOBE
ITapmwxckoro cornamenus, Pamounoit xouBeHnmuun OOH 00 wW3MeHEeHHWH KiIUMarta,
NPUHIIMIIA «HETPUUMHEHUs Bpeaa» 1 KouseHimu Dcno 1991 roma packpsiBaercs 00si-
3aHHOCTH I'OCY/IapCTB MO MPUHATHIO MPEBEHTUBHBIX MPaBOBBIX Mep. Ha mpumepe Aszep-
OalipKaHa aHAIM3UPYETCsl COOTHOIICHNE HAIIMOHATIBHOTO 3aKOHOIATEILCTBA 00 OLICHKE
BO3/ICHCTBHS Ha OKPYKAIOLIYIO CPEAY C YKa3aHHBIMH MEKTyHAPOIHBIMH 0053aTeIbCTBAMHI
U TMON4YEPKUBAETCA HEOOXOIUMOCTH OOOCHOBAHUSI SHEPreTHUECKOW M HKCIOPTHOM
MTOJIUTUKY TOCYAAPCTB C IMO3UIUH 3alUThl KJIMMAaTa U [IPaB YeIOBEKa.

KiroueBbie cjioBa: SKCTIOPT HEPTH U Ta3a; U3MEHEHHE KIIMMara; IpaBa 4ell0OBeKa;
TpaHCTPaHUYHOE BO3JIEHCTBHE; IPEBEHTUBHBIE ITPABOBHIE O0SI3aHHOCTH.

Iklim Degisikligi Caginda Petrol ve Dogalgaz Ihracati ve insan Haklari:
Azerbaycan Ornegi

Adilkhanov Kenan Azeroglu,
Azerbaycan Turizm ve Isletme Universitesi
Uluslararasi lliskiler Boliimii Doktora Ogrencisi.

Bu makale, iklim degisikligi baglaminda fosil yakit ihracati ile insan haklari
arasindaki iligkiyi incelemekte ve ihracat¢i devletlerin yasal ylkiimliiliiklerini analiz et-
mektedir. Yazar, ithalat¢i iilkede ihrag edilen petrol ve dogalgazin yakilmasiyla olusan
iklim hasarmin, yasam, saglik, su, gida ve yeterli yagsam standardi gibi temel insan
haklar1 lizerinde sinir tesi etkileri oldugunu gostermektedir. Makale, devletlerin Paris
Anlagmasi, BM Iklim Degisikligi Cerceve Sozlesmesi, “zarar vermeme” ilkesi ve 1991
Espoo Sozlesmesine uygun davranma konusundaki onleyici yasal ylkimliligiini
aciklamaktadir. Azerbaycan 6rnegi kullanilarak, yerel ¢evresel etki degerlendirme
mevzuati ile bu yiikiimliilikler arasindaki iliski gosterilmekte ve sonug olarak, devletlerin
enerji ve ihracat politikalarini iklim ve insan haklar1 perspektifinden gerekc¢elendirme
ihtiyact vurgulanmaktadir.

Anahtar kelimeler: petrol ve dogalgaz ihracati; iklim degisikligi; insan haklari;
sinir Gtesi etki; onleyici yasal ylikiimliliikler.
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JUDICIAL POWER IN THE THEORY
OF SEPARATION OF POWERS
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Doctoral student of the Department
of “Constitutional Law” at Baku State
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As an integral part of state power, the judiciary
plays a vital role in ensuring the rights and freedoms
of citizens. Judicial decisions are one of the elements
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tate power in the Republic of Azer-

baijan is organized on the basis of
the principle of separation of powers: leg-
islative power is exercised by the Milli
Majlis of the Republic of Azerbaijan; exec-
utive power belongs to the President of the
Republic of Azerbaijan; judicial power is
exercised by the courts of the Republic of
Azerbaijan (Part 3 of Article 7 of the Con-
stitution of the Republic of Azerbaijan) [4].
The theory of separation of powers occupies
a defining place in modern state building. It
underlies the state structure of all developed
countries. The theory of separation of powers
emerged in Europe in the 17th and 18th
centuries. In the system of factors that
causally determined the emergence and de-
velopment of this theory, first of all, it is
necessary to name historical progress, which
manifested itself in the transition to a higher

level of social and state organization. The
emergence of the capitalist system also led
to the creation of bourgeois ideology, one
of whose elements was the concept of sepa-
ration of powers. John Locke (1632-1704)
stood at the origins of the concept of sepa-
ration of powers. In outlining his
views on state power, the principles
of its construction and division, the
thinker repeatedly touched upon
issues of the state, legislative ac-
tivity, laws, justice, etc. J. Locke’s
main views on this matter are con-
tained in his work “Two Treatises of Gov-
ernment”. In chapters XI, XII, XIII and XIV
of the second treatise on government, the
theory of separation of powers is presented
in a concentrated form, among which the
thinker distinguishes the legislative and ex-
ecutive powers [6].

In this regard, it is necessary to emphasize
that J. Locke, while repeatedly touching
upon issues of the court, still did not single
out the judicial power as a separate, inde-
pendent branch of state power. He focused
only on the nature of the relationship between
the legislative power and the courts, believing
that the legislator cannot assume the right
to command through despotic decrees; on
the contrary, he is obliged to determine the
rights of subjects through proclaimed per-
manent laws and known judges authorized
to do so. However, J. Locke underestimated
the role of the latter in the fight against
crime and criminals, adhering to the con-
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clusion that major criminals are not punishable
because they are too strong for the weak
hands of justice.

The most significant aspects of the doctrine
of separation of powers and the role of the
judiciary in their system were developed in
the works of the French political thinkers
Charles Louis Montesquieu (1689-1775)
and Jean-Jacques Rousseau (1712-1778).
Of particular value is the work of C.L. Mon-
tesquieu “On the Spirit of Laws” (1748),
for the writing of which he traveled through-
out Europe [9, p. 85]. In Chapter VI of
Book XI of the aforementioned work, the
author presented the concept of separation
of powers in a concentrated form. Mon-
tesquieu formulated his theoretical views
on the structure of government as a conclu-
sion: “In every state there are three types of
power: legislative power, executive power,
and power in charge of civil law issues. By
virtue of the first power, the sovereign or
institution makes laws, temporary or per-
manent, and amends or repeals existing
laws. By virtue of the second power, he de-
clares war or makes peace, sends or receives
ambassadors, ensures security, and prevents
invasions. The latter punishes crimes and
resolves disputes between private individuals;
it can be called the judicial power” [7].

However, in singling out judicial power,
C.L. Montesquieu entrusts it not to some
special body, but to elected persons from
the people, called upon to administer justice
for a certain period of time.

The separation of the judiciary into an
independent branch of government represents
a significant contribution by C.L. Mon-
tesquieu to the development of the theory

of the separation of powers into legislative,
executive, and judicial, thanks to which the
doctrine acquired coherence and complete-
ness. Montesquieu’s consideration of the
issue of judicial power begins with several
important considerations, including the fol-
lowing: In most European states a moderate
form of government has been established,
thanks to which the sovereigns, possessing
legislative and executive powers, delegate
to their subjects the exercise of the third.

The thinker’s views on the judicial power
allow us to assert that in its activities, C. L.
Montesquieu also identified other significant
areas, for example, the resolution of conflicts
between citizens, the protection of the rule
of law, security, freedoms and property of
the individual. Moreover, the thinker revealed
the listed functions of the third power through
the prism of judicial formalities and judicial
errors.

As arule, judicial procedures are enshrined
in the norms of law, which predetermines
their importance in preventing violations of
the law and judicial errors, but does not ex-
clude the attitude towards them as burden-
some formalities. The thinker rejected such
an assessment of the procedures for the im-
plementation by the judiciary of the functions
and powers granted to it, while at the same
time demonstrating a comprehensive approach
to this problem.

C.L. Montesquieu was an opponent of
legal simplification and nihilism, violations
of laws, and consistently developed the idea
that “the closer the government approaches
republicanism, the more definite and precise
the method of administering justice becomes”.
Developing this idea, C.L. Montesquicu
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wrote: “The nature of republican government
requires that the judge not deviate from the
letter of the law. We cannot use legislation
to the detriment of a citizen when it comes
to his property, his honor, or his life”.

Unlike his predecessors, C.L. Montesquieu
takes a significant step towards developing
views on the functions and procedures of
the judiciary. In particular, unlike J. Locke,
his legacy contains ideas about both the
functions of legality, the protection of the
rights and interests of citizens, and the func-
tions of justice, the protection of freedom
and security of the individual, which are
carried out by the “third” power. It is also
noteworthy that the thinker presents his
judgments on this issue in line with the
original characterization of judicial procedures
as guarantees of legality and human and
civil rights.

The great French political thinker Jean-
Jacques Rousseau made a significant con-
tribution to the development of the concept
of judicial power, the foundations of its for-
mation, functioning and justice. K.D. Bugrov
and S.V. Sokolov rightly point out that,
Montesquieu’s ideas had a great influence
on the most prominent republican thinker
of the 18th century, Jean-Jacques Rousseau
[3, p. 46].

It is hardly possible to agree with the
opinion that he merely criticized the idea of
separation of powers of C.L. Montesquieu
[1, p. 34]. This is a simplified view of the
scientific and theoretical legacy of Jean-
Jacques Rousseau, the analysis of which al-
lows us to distinguish two periods in the
formation of the thinker’s views on the
“third” power, the institutions of the magis-

tracy, the tribunate, as well as the functions
they carry out.

The first period of his activity covers the
creation of the fundamental work “The
Social Contract”, and the second is associated
with the preparation of other works by Jean-
Jacques Rousseau and, above all, his letters.
If C.L. Montesquieu viewed the judiciary
as a means of restraining the legislative and
executive powers from extremes, then Jean-
Jacques Rousseau had a much more complete
understanding of the spectrum of their rela-
tionships, and also more deeply and thor-
oughly examined the essential aspects of
the “third” power, although he did not use
this expression in his major work, “The
Social Contract”. In particular, Jean-Jacques
Rousseau wrote that when it is impossible
to establish an exact relationship between
the constituent parts of the state or to eliminate
the causes that constantly violate these rela-
tionships, then a special magistracy is created
that is not part of the general organism, but
returns each of its members to genuine rela-
tionships: either between the state and the
people, or between the state and the sovereign,
or between both parties simultaneously, if
necessary [8, p. 305].

Several fundamentally important provi-
sions are clearly evident here: the special
magistracy is not part of the state mechanism,
since it is a separate branch of power; it
plays the role of arbitrator between the leg-
islative and executive powers by returning
each of them “to genuine relations”, as Jean-
Jacques Rousseau put it; the special magis-
tracy does not separate the legislative and
executive powers, but acts as a link between
them. The thinker called this special mech-
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anism the tribunate, called upon to be the
guardian of laws and legislative power. This
is the main purpose for which the special
magistracy, represented by the tribunate, is
created [8, p. 305].

In a concentrated form, the above-stated
statement about the tribunates expresses the
views of Jean-Jacques Rousseau on the ju-
dicial power, and also allows us to put
forward the following scientific hypothesis:
the ideas and judgments of the great political
thinker about the tribunate were the prototype
of the future constitutional justice, which
appeared much later (the first constitutional
court in Europe was formed in Austria in
1920).

Another aspect of judicial power is clearly
evident in Jean-Jacques Rousseau's views.
In particular, he was one of the first to
define the court's functional role as the guar-
antor of the inviolability of human free-
dom.

The presented analysis of the views of J.
Locke, C. L. Montesquieu and Jean-Jacques
Rousseau on issues of judicial power and
its functions allows us to come to the fol-
lowing conclusions.

1) The theoretical concepts of outstanding
thinkers contain fundamental provisions re-
garding the fact that the judiciary carries
out a number of social and legal functions:
protection of the rule of law; protection of
the rights and interests of citizens; justice;
protection of personal freedom and security;
judicial review of the validity of restrictions
on personal freedom and inviolability. It
was C.L. Montesquieu who laid the scientific
foundations for the judicial branch’s human
rights protection function.

The democratic priority and promising
direction of the state’s activities, which it
implements thanks to the judiciary, is also
very important. It is quite natural that at the
current stage of development of Azerbaijani
statehood and the reform of its legislation,
progressive legal scholars remain committed
to a respectful attitude towards domestic
historical and legal values and the reasonable
use of the classical theory of separation of
powers in the direction of legal protection
of the individual.

2) In the scientific and theoretical heritage
of the founders of the said doctrine, judicial
procedures for the protection of life, freedom,
and interests of a citizen are characterized
consistently and in a mutually connected
manner, that is, they are linked to a specific
direction of activity of the “third” power.
Thus, great thinkers advanced the idea of
the interconnectedness of the functions and
procedures for their implementation by the
judiciary. In the system of its functions,
C.L. Montesquieu and Jean-Jacques Rousseau
foregrounded the human rights function, di-
rectly linked to verifying the validity of in-
dividual freedom.

3) The scientific and theoretical legacy
of the founders of the concept of separation
of powers convinces us that they created an
original doctrine that constitutes the theoretical
basis for the construction of modern statehood
and the formation of its main branches of
government. Unlike his predecessors, J.
Locke and C.L. Montesquieu, Jean-Jacques
Rousseau developed a consistent, coherent,
and complete theory of the separation of
powers in the modern state. Their concept
of the separation of powers is considered
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classical, as it embodies the theoretical idea
of the formation of legislative, executive,
and judicial powers.

It must be noted that, the first philosophical
ideas about judicial power, revealing its
essence through the prism of the concepts
of “justice” and “injustice”, were reflected
in the works of Plato and Aristotle. The
philosophers’ views reflect the idea that ju-
dicial power represents a significant social
value.

The theological model of judicial power
is presented in the works of F.Aquinas and
A.Augustine, who interpret it in connection
with such concepts as truth, goodness, and
morality.

G.W.F. Hegel and I.Kant made significant
contributions to the philosophical under-
standing of judicial theory in terms of the
separation of powers. Their ideas about
justice are directly linked to fairness and
the court of conscience.

An analysis of the judiciary from the
perspective of various humanities has revealed
the multifaceted nature of this phenomenon.
A historical and philosophical approach to
understanding the judiciary shows that
throughout various historical eras, the idea
of'its concept, essence, and value has changed
— from the idea of the Last Judgment and
“God’s punishment”, society gradually comes
to the doctrine of separation of powers and
the construction of modern models of judicial
systems. Within the legal approach, judicial
power is defined as an autonomous and in-
dependent sphere of public authority, which
represents a set of powers for the adminis-
tration of justice. In the context of the
political science approach, the judiciary is

interpreted as a system-forming element of
public administration, the main purpose of
which is to maintain the stability of society
by resolving contradictory and conflicting
situations that arise in society. Within the
framework of the sociological approach, the
judiciary is considered as a regulator of the
interaction of individuals, groups, public as-
sociations and organizations associated with
the process of legal proceedings on the basis
of legal norms that reflect the state and
transformation of social relations. According
to the psychological approach, the study of
judicial power is conducted from the per-
spective of its subjective perception by in-
dividuals. Each approach offers its own un-
derstanding of judicial power, which forms
the basis for further research into its role as
a mechanism for social regulation of the be-
havior of society’s members [2, p. 10-11].
Let’s look at the views of other scholars
regarding the judiciary. N.A. Kolokolov
writes: “Judicial power is a type of state
power, a special social relationship, the
emergence and existence of which is deter-
mined by the ability of society, if necessary,
to generate a mechanism for resolving con-
flicts based on legal norms, ensured by the
power of the state. The separation of the ju-
diciary into an independent branch of gov-
ernment is possible only if the legislative
and executive branches of government have
already been established and are functioning
successfully in society. The main purpose
of the judiciary is to resolve political, social,
economic and other types of conflicts. More-
over, the judicial power possesses a number
of essential characteristics: it is real, possesses
all the specific, generic characteristics and
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features inherent to any other power, like
any other social phenomenon, it exists only
in dynamics, within the limits of its compe-
tence it is stronger than any organization or
individual possessing the same competence
on the territory of a particular state, it si-
multaneously has a private law and public
law character, manifests itself in the law en-
forcement, law interpretation and law-making
sphere, does not exist outside of normative
regulation, is mediated in justice (processes),
its results (judicial acts), is a life-giving
source of law. It is characterized, in particular,
by unique methods of forming procedural
norms (judicial precedent) and transforming
them (judicial practice). The judiciary’s law-
making power is contradictory: it has the
power to both revive “dormant norms” and
kill existing regulations [5, p. 12-13].

According to V.A. Volkov, the functions
of the judiciary are divided into 3 (three)
groups: main, auxiliary and subsidiary.

The main functions are related to the ad-
ministration of justice and include: resolving
disputes about law and considering cases of
offenses; monitoring the constitutionality of
regulatory legal acts; judicial review of ex-
ecutive acts; monitoring compliance with
citizens’ rights during the investigation of
crimes and the conduct of operational-search
activities; establishing legal facts.

Auxiliary functions aimed at facilitating
the implementation of the primary functions
of the judiciary include law-making and or-
ganizational support functions.

Derivative functions of the judiciary are
expressed in the corrective impact of court
decisions on various spheres of social reali-

ty.

Among the functions indicated, preventive,
educational and doctrinal functions are high-
lighted [10, p. 4].

According to Y.B.Batobolotova, the court,
as a specific socio-cultural institution, oc-
cupies one of the key positions of “arbitrator”,
“third party” in society and, accordingly,
serves as a guarantor of the actual balance
of multidirectional tendencies and processes
in the human community. Changes in the
social structure of society are creating a
new system of “equality-inequality” rela-
tionships, characterized by instability and
conflict. The balance of ownership forms is
shifting, institutions of power are being
transformed, some groups and strata are dis-
appearing, others are emerging, and their
social roles and statuses are changing. These
processes, largely due to structural changes
in the economy, politics, and employment
system, bring to the forefront the problems
of social integration and disintegration, har-
mony and conflict. The social essence of
the judiciary is determined precisely by the
need of society to resolve such conflicts
arising as a result of numerous contradictions
accompanying the process of transformation
of society, in the search for a compromise
between various social groups on the basis
of common humanistic values and ideals.

Under these conditions, the judiciary is
an important regulator of social relations,
which determines its social value. The role
of the judiciary is not only to hear and
resolve legal cases, but also to ensure the
stable development of society [2, p. 3]. The
author believes that in the context of the po-
litical science approach, the judiciary is in-
terpreted as a system-forming element of
public administration, the main purpose of
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which is to maintain the stability of society
by resolving contradictory and conflicting
situations that arise in society. Within the
framework of the sociological approach, the
judiciary is considered as a regulator of the
interaction of individuals, groups, public as-
sociations and organizations associated with
the process of legal proceedings on the basis
of legal norms that reflect the state and
transformation of social relations. According
to the psychological approach, the study of
judicial power is conducted from the per-
spective of its subjective perception by in-
dividuals. Each approach offers its own un-
derstanding of judicial power, which forms
the basis for further research into its role as
a mechanism for social regulation of the be-
havior of society's members [2, p. 10-11].

Thus, an analysis of the judiciary from
the perspective of various humanities has
revealed the multifaceted nature of this phe-
nomenon. A historical and philosophical ap-
proach to understanding the judiciary reveals
that throughout various historical eras, the
understanding of its concept, essence, and
value has evolved—from the idea of the
Last Judgment and “divine punishment”,
society gradually evolved toward the doctrine
of separation of powers and the construction
of modern judicial systems. Within the legal
approach, the judiciary is defined as an au-
tonomous and independent sphere of public
authority, which represents the totality of
powers for the administration of justice.

The formation of civil society and the
rule of law, and the creation of effective
legal mechanisms for protecting the rights
of citizens and organizations, presuppose
the functioning of an independent and au-
tonomous judiciary.
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B cmamve ommeuaemcs, umo yenu u 3a0ayu 20-
cyoapcmea ciedyem paccMampusams 6 Kavecmee
savicHellulell COCMAasAIowell CO0ePHCAHUs BCexX e20
Gyuxyuil. Qyukyuu 20cyoapcmea e Mocym cyuje-
cmeosamb 6He npaesosvlx gopm. [lpudanue 2ocy-
0apCmMEEeHHbIM QYHKYUAM 0PUYUATLHO20 NPABOBO2O
cmantyca ocywecmeaiisiemcs 8 pe3yibmame npasoeo2o

PE2VIUPOSAHUSL.

KuroueBble cioBa: AsepOaiimkan, ro-
CyZapcTBo, (pyHKIHS, 11e)b, 0053aHHOCTb.

AHanm LeJiel U 3ajiad rocynapcTBa
B pa3IMYHbIX chepax )KU3HU 00II1e-

CTBa, HEOOXOMUMBIN 11 OoJiee TITyOOKOTO
[TOHUMAaHUsI 0COOCHHOCTEH M COHIEpIKaHHUs
€ro KOHCTUTYIMOHHO-TIPABOBOTO CTaTyca,
cllelyeT HavyaTh ¢ (PYHKIUOHAILHON Xapak-
TEPUCTHKH TOTO CyOheKTa KOHCTUTYIIMOH-
HOTO TIpaBa.

B rocynapctBoBe/ieHHN POOIEMBI, CBSI-
3aHHBIE C POJIBIO M 3HAYEHHEM TOCyAapCcTBa
B JKM3HH OOIIIECTBA, UCCIIE/IOBAIINCH IVIABHBIM
00pa3oM B pamkax obuiei Teopun GpyHKINH
rocymapctea [4, c.141]. B mepeBone ¢ na-
tuHckoro ¢yHkuus (functio) ozHavdaer uc-
MOJTHEHUE, OCYIICCTBICHHE, OOSI3aHHOCTD,
KpYT JeATeNbHOCTH, Ha3HauYeHue, poiib. [Ipo-
OrmeMa (yHKIHI TocyaapcTBa, paccMaTpH-
BaeMas KaKk CUCTEMHasl XapaKTEepUCTHKA I0-

CyJlapcTBa, OTpaXKkarolasi CylHOCTHBIE CTO-
POHBI €ro KU3HEAEATECIbHOCTU, AKTHUBHO
pa3pabarbiBajiach B COBETCKOW FOPHIMYECCKOM
HayKe.

HecMoTpst Ha IMPOKUNA CIEKTP MHEHUH
OTHOCHUTECIIBHO ITOHATHA (i)YHKHI/II/I rocyaapcr-
Ba, B COBETCKOI U COBPEMEHHOU IOpuanye-
CKOU nuTeparype HauOoJbllee pac-
MPOCTPAHEHUE MOIYYUIIO OIpe/Ieie-
Hue (YHKIMNA rocygapcTBa Kak oc-
HOBHBIX HalpaBJ€HUHN €ro AesTeb-
HOCTH, B KOTOPBIX HAXOAT BbIpaKe-
HHE CYIITHOCTb, COIIMATIbHOE Ha3Ha4Ye-
HUE, eI U 33]]a4d roCcyIapcTBa mo
YIIPaBICHUEO OOIIECTBOM B MPUCYIIINX
rocynapcTBy (hopMax W CBOHCTBEH-
HBIMH eMy MeTomamHu [2, ¢.190-191].

Bce 3T0 cBUAETENBCTBYET O TOM, YTO
paspaborannas emie B 70-¢ TOIbI TEOPUS U
caMo orpeJeieHne (QyHKIUN rocynapcTBa
B OCHOBHOM aJICKBATHO OTPAXKAIOT CYILIECTBO
Ha3BaHHOTO (DEHOMEHa, BBIJEPIKAIH TPO-
BEPKY BPEMEHEM U COXPAHSIIOT CBOE 3HAYCHUE
n cerofgusA. OHAKO, TOCKOIBKY MEHSIOTCS
Hamu MmpeacTaBJICHUA O COBpeMCHHOﬁ Tro-
CY/IapCTBEHHOCTH, CYIIHOCTH roCyaapcTBa,
€r0 COIMAIbHOM Ha3HAYCHUU U CITYKeOHOM
pOJIK, 3TO JOJKHO HPOSIBISATHCS U B U3MeE-
HEHUH COJIEpKaHHs MOHIATHA (QYHKIIHH TO-
CyIapCcTBa U B OMHCAHUU €r0 XapaKTePHBIX
yeptT. I3MeHeHUs U1€0I0THYECKON OCHOBBI,
Ha KOTOpOii 0a3upoBaack TeoOpus PyHKIUI
COLIMAJIUCTUYECKOTO TOCYIapCTBa, a TAKXKE
HEOOXOAMMOCTH TIepexo/ia K HOBOW oO1e-
[UBWIM3AIIMOHHON MapajiurMe yCTOWYMBOTO
pa3BUTHA Tpe6YIOT YTOYHCHUA U UBMCHCHUSA
aKI[CHTOB B OIpECICHUN (QYHKIHMUA TOCY-
JApCTBA U UX KIIACCU(UKAIIHH.
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Hecnyuaiino, B COBpeMEHHBIX HCCIIE0-
BaHMAX BCE yallle MOHATHE (YHKIUHA ToCy-
JIapCTBa TPAKTYETCS € MO3UINI Teopuu (Hay-
KH) COIMANIbHOTO yrpasieHus. Tak, Harpu-
mep, M.A. Ky3HeUoB, cuuTaer, 4yTto rocy-
JTApCTBEHHAs! BIACTh PEATU3YeTCs, MPEXKIE
BCETO0, KaK COLIMAJIHOE YIIPABIICHUE, TO €CTh
LIeJICHAIIPAaBIEHHOE BO3/IelicTBYE Ha 00lLe-
CTBEHHBIC OTHOLLICHHUS B LIEJISIX 00eCTIeueHuUs
YKU3HENIEATEIILHOCTH O0IIECTBA (CTPYKTYPHOU
4acThIO KOTOPOTO SIBIISIETCS TOCYAApCTBO) U
OZIHOBPEMEHHOTO YIIPOUEHHUSI OCHOBBI CBOETO
CyILECTBOBaHMS. B cBSI3M ¢ 3TUM Ha3BaHHBII
aBTOp ompezesser (QYHKIUIO TOCyIapcTBa
KaK yIpaBJICHYECKOE BO3JIEHCTBUE TIOCY-
JIapCcTBa B ONPEIENIEHHON cepe 00IIecTBeH-
HBIX OTHOLIEHHUH, HAIIPaBJIEHHOE, B KOHEYHOM
cyeTe, Ha COXpaHEHME JAaHHOTO OOIIEeCTBa,
o0ecrieueHNe €ro LEeJIOCTHOCTU U KHU3HE-
nestenbHoCTH [4, ¢.143].

B.E. Yupkun, onpenenss QyHKIHHA Kak
OCHOBHBIE HalpaBJICHUS JEATEIBHOCTH TO-
CyIapcTBa, BMECTE C TEM CIPaBEIUINBO IO/~
YEpKUBACT, YTO "OCYIICCTBICHUE (YHKIIHN
rOCyJIapCTBa - 3TO U €CTh TOCYJapCTBEHHOE
yIpaBjieHHe, TOHUMAaeMOE B IIUPOKOM CMBIC-
JIe 3TUX CJIOB KaK Pa3HOCTOPOHHSIS IeSITEIb-
HOCTb BCEX OPIaHOB IOCYIapCTBa..., a HE
TOJIBKO KaK YIPaBJICHYECKOE aAMUHUCTPH-
posanue" [10, c.199].

YnpaBneH4eCKUi MOIXO0 TPUCYTCTBYET
U B ONpelesieHHsIX (QYyHKIIMUA TOCyIapcTBa
KaK MEXaHH3Ma roCyIapCTBEHHOIO BO3EH-
CTBHA Ha OOIIIECTBEHHBIE OTHOIIEHUS U MIPO-
LIECCBI, ONPEAEIISIFOILETO U OXBAThIBAIOLIETO
IJIaBHBIE HAIIPABJIEHUS M COJEpP)KAHHUE ero
JESITebHOCTH 110 YIPABJICHHIO 00IIeCTBOM
[5, c. 34].

Jlnist BBISIBIICHUST COOepKaHUsl (QyHKIMN
rOCyJapCTBa yIpaBIeHYECKUH TTOIX0 TIpeI-
CTaBJIsIeTCs MJI00TBOPHBIM. OTHAKO oIIpe-
neneHust QYHKIUH rocylapcTBa Kak yrpas-

JICHYECKOTO BO3JEHCTBHSA WM MeXaHU3Ma
TOCYJIapCTBEHHOTO BO3/ICHCTBHSI, PABHO KaK
Y OCHOBHBIX HaIlPaBIICHUH €T0 AeATeIbHOCTH
HE IO3BOJISIFOT aKIEHTUPOBATh BHUMaHHE
Ha IJIaBHOM MpeJHAa3HAYeHUH ToCyIapcTBa
- CIIY’)KUTh OOILECTBY B HHTEpECaX ero pas-
BUTHS U ITpolBeTanus. Ha Hat, B3msiz, ipu
ornpezaeneHny QyHKIHMNA roCyAapcTBa akIeHT
JIOJDKEH OBITH ClIeNaTh UMEHHO Ha ATy UX
CYIIHOCTHYIO XapaKTEePUCTHKY.

B nureparype ormedaeTcs Hepa3phIBHA
CBsI3b M O0YCJIOBJICHHOCTh (DYHKIIHI CYIII-
HOCTBIO TOCYJapCTBa, HO OTH SIBICHUS HE
paccMaTpuBaloOTCs B KAUECTBE TOXKACCTBEH-
HbIX. Tak, mo MHenuro JI.LA. Mopo3oBoii,
MOSIBJICHUE HEKOTOPBIX HOBBIX (DYHKITHI TO-
CyllapcTBa HE BCeTrna KECTKO JIETePMUHHU-
POBaHO HOBOM CYITHOCTHOHM XapaKTepHCTH-
Koii rocynapcTBa. Ho m3MeHeHue CynHoCcTH
rocy/apcTBa HEM3MEHHO OTpaXkaeTcs Ha Co-
JIep KaHUM €T0 I TETLHOCTH, BRI3BIBAET IO~
SIBJICHHE HOBBIX (DYHKIMH rocymapcTsa [5,
c. 34-35].

CymHOCTh M COIMAIIbHOE Ha3HAYECHHE
MTOJUTMHHO JIEMOKPATHIECKOTO TOCYIapCTBa
- CIYy)KUTh MHTEpECcaM BCETo 00IIecTBa, B
STON CBSI3M UX MOXKHO paccMaTpuBaTh Kak
SIBIICHUS OJTHOTIOPSIIKOBbIe. OHU U COCTaB-
JISIOT CYIIHOCTHh (PYHKIMI rocymapcTsa, a
HE TPeJCTaBIAI0T cOO0M JHIb HEKUH Jie-
TEPMHUHUPYIONIHHA (aKTOp, BIHUAOMNN Ha
copeprkanre (pyHKIHI 1 00y CIaBIUBAOIITHIA
ux u3mMeHenue. [loatomy 3acimyxvBaeT BHU-
MaHHUs onpejieieHne QyHKIUI rocyaapcTBa
KaK ero COIMAJIBHOTO Ha3HAaYeHHS BHYTPH
1 BHE cTpanbl. Takoe onpenencaue GpyHKImi
TOCylIapCTBa BIIEPBBIE OBLIO MPEIIOKEHO
N.C. Camormenko emie B 50-e rozsl 1Bajaia-
TOTO BeKa, 3Ta MO3UIHs OblIa TIOATBEPKACHA
U B €T0 Mocaeayomux pabdorax [7, c. 81].

VYnauHasi, Ha Hall B3MJIsAJ, TOMBITKA CO-
SIMHUTh W OTPA3UTh B ONpPeNCICHUN (YHK-
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WA TOCYIapCTBa M €€ CYIIHOCTh U CHOCOB
peanm3anuy Obuta npeanpunsara A.l. e-
OOBBIM, KOTOPKII TTOJT (PYHKITHEH ToCynapcTBa
MOHWMAaJ COIMallbHOEC Ha3HAuYCHUE Tocy-
JlapcTBa, peaju3yromieecs B IIeJeHaNpaB-
JICHHOM BO3ZICWCTBHM TOCYAapCcTBa Ha 00-
IECTBEHHBIE OTHOIIEHNUS |3, . 33-34].
Kputnka B ropuamdeckodl muTepatype
Ha3BaHHOTO ITO/IX0/Ia B ONPEICTICHUH (YHK-
LU TOCY/IapCTBa MPEICTABISIETCS HEJOCTa-
TOYHO 00OCHOBaHHOM. Tak, BRICKa3bIBAIOCH
MHEHHE O TOM, YTO COIMATbHOE Ha3HAYEHUE
U (DYHKIMH TOCYJapCTBA - SIBJICHUS, XOTS U
COOTHOCHMBIE, TECHO CBSI3aHHBIC, HO HE COB-
najaroline, Tak Kak COlUaIbHOe Ha3HAaYCHHUE
TOCYAapCTBa - 3TO €T0 UCTOPUIECKast MACCHS,
KOTOpasi ¥ 00yCJIaBIMBAET CYIIECTBEHHBIE
HamnpaBJeHHUS €ro ACSTeThHOCTH, TO €CTh
ero ¢pyukuuu [2, c. 192]. B 3ToM BbICKa3bI-
BaHWH, MIPEK/IE BCETO, BHI3HIBAET COMHEHHUE
TOJIKOBaHUE COLMAILHOTO HA3HAYECHUsS IO-
CyZlapcTBa MCKITIOYUTEIHHO KaK «EeTo MCTO-
puueckoit Muccuny». B cioBape gaercs Toi-
KOBaHHE CJIOBA «HAa3HAYECHHE, KOTOPOE Jia-
JIEKO HE TOXKJECTBEHHO 3HAYCHHUIO CJIOBA
«MHCCHD: Ha3HAYCHHUE - 9TO 0071acTh, chepa
NPUMEHEHUs] KOro (4ero) - HuOyab, Lelb,
TIpeHa3HaYeHNe, & MUCCHS — OTBETCTBEHHOE
3a/IaHue, pojk, mopyuenue [6, c. 357, 380].
Takum 00pa3oM, CIOBOCOYETAHUE «COIH-
albHOE Ha3HAYCHHE TOCYJapCTBa» HMEET
BECbMa €MKHI CMBICI: OHO IO3BOJISIET OT-
pa3uTh MIaBHOE NpeTHa3HAYCHUE COBPEMEH-
HOTO JIEMOKPATHYECKOTO TOCYAapCTBa - CIIy-
JKUTh OOIIECTBY, YSJIOBEKY M I'PaK/IaHUHY B
1eisix obecrieueHus uX MpOIBETaHus U pas-
BUTHS, & TAK)KE KOHKPETU3UPOBATh CQepsl
JKU3HEIEATETPHOCTH OOIIEeCTBa, T/Ie TaKoe
TOCYAapCTBEHHOE CITYKEHHE OCYILIECTBIISICT-
cs. B 3TOH CcBsI3U, IPEICTABISAETCS BaXKHBIM
B caMoil JeuHuIMK QyHKIUH TocyaapcTBa
aKIIEHT CJIeJIaTh UMEHHO Ha COIMAIbHOM

Ha3HaueHUM rocynapcTBa. Cremyer Takxke
yKa3aTh, KAKUM 00pa30oM U JUISI JOCTHKCHHUS
KaKiX IIeJiell TOCyTapCTBO OCYIIECTBISET
CBOE MPEIHA3HAYCHHE 10 OTHOLICHHIO K 00-
IIECTRY.

Takum 00pa3zom, TOBOPSI O TOM, YTO TO-
CYZIapCTBO YIIpaBIIACT JeJlaMH OOIIecTBa,
TO €CTh OKA3bIBACT IICJICHAIPABICHHOE YIIO-
psmounBaroliee BO3ACHCTBHE Ha OOIIECTBEH-
HBIE OTHOIIICHUS U TIPOLIECCHI, B ONPEACTICHUM
(dhyHKITHI He0OX0IUMO yKa3aTh XOTS OBl MH-
HUMYM TpeOOBaHUH, KOTOPBIM JIOJKHO OT-
BEYATh YIPaBIEHYECKOE BO3AEWCTBHE CO-
BpEeMEHHOro rocymaapcTsa. Ilo-Bunumomy,
Takoe BO3/ICHCTBUE, TIPEXK/IE BCETO, TOJHKHO
HCXOIUTH U3 O0IIICUEIIOBEUSCKHX IICHHOCTEH,
o0ecTieunBarh JOCTHKEHHE KOHKPETHBIX I1e-
Jiel pa3BUTHS OOIIECTBEHHBIX OTHOIICHUH
(B PKOHOMHYECKOH, COIMAILHOM, ITOIHTH-
YEeCKOH U Ipyrux cdepax), He HapyIas rap-
MOHUU ¢ npuponoil. C y4eToM CKazaHHOTO
(YHKIIUH COBPEMEHHOTO JIEMOKPATHYECKOTO
TOCyapcTBa MOXKHO OTIPEAENUTh, KaK CO-
[MaJbHOE Ha3HAUEHHE rocyaapcTBa odec-
MeYMBaTh yIOPSIOYUBAIOIIEe BO3IEHCTBHIE
Ha OOIIECTBEHHBIC OTHOIICHHUSI U TPOIIECCHI
B pa3nuyHBIX cepax KU3HH 0OOIIECTBa B
LIEJISIX €TO MPOLIBETAHUS U YCTOWYMBOTO pas-
BUTHS Ha OCHOBE OOIIEYEIIOBEUSCKHUX IIEH-
HOCTEW U B TAPMOHUH C NIPUPOJIOH.

B mmeparype cripaBemiuBo 00pamnaioch
BHUMaHHE Ha 0ObEKTHBHYIO IPUPOY PyHK-
i rocypapersa. «Kaxnas GyHkmms rocy-
JTApCTBA €CTh OOBEKTUBHASL PEATbHOCTD, OCY-
IIECTBICHHE KOTOPO MEHEe BCETO 3aBUCUT
OT JKEJIAaHUS WU HEXETaHUSl «OTAEIbHBIX
MpaBUTENbCTBY [4, c. 145]. B coBpeMeHHbIM
TIEPHUOJ B CBSI3U C BKIIOUEHHUEM TOCYIapCTBa
B HOBBIW IMBWIM3ALIMOHHBIA MPOIIECC BCE
ocTpee OyJeT Oy IaThCsi OObEKTUBHAS I10-
TPeOHOCTD B (PYHKITUH YCTOWIHBOTO PA3BUTHS
rocy/iapcTaa.

@Naqliyyat hiququ



2026

ELMI-NOZORI, TOCRUBI JURNAL Ne 1

175

Crnenyer OTMETUTB, YTO YK€ CETrOIHS
€CTh OCHOBaHM JUIA BBIJIEJICHNUS B TEOPHH
rOCyAapCcTBa B KaUECTBE OHOM U3 OCHOBHBIX
(dyHKIMH rocynapcTsa - QyHKIHIO ITepexoia
K YCTOWYMBOMY Pa3BUTHIO HApsAy C HKOJIO-
ru4eckoi (DyHKIMEH, KOTopasi, Kak MPaBuiio,
YIIOMHMHAETCSl B COBPEMEHHOH y4eOHOM u-
TepaType Mo TEOPHH rocydapcTBa U IpaBa
[8, c. 78-79]. Ora yHKINS HE SKBUBAJIEHTHA
9KOJIOTHYECKON (DYHKIIMH, KOTOpas Halle/ieHa,
HPEXIE BCEro, Ha NpeloTBpalleHue yepoa
NIPUPOJIE B PE3YNIbTATE IEATEIbHOCTH JIIONIEH,
U Ha BOCCTAHOBJICHHE YK€ NPUUYMHEHHOTO
yiepoa.

YeroitunBoe pa3BUTHE IPU3BAHHOE 00eC-
MICUUTh Pealin3alno O0nochepHO-IKOIOrH-
YECKOro IMOJIXOJa B PasBUTHU Bcex cdep
JKH3HH 001IeCTBa, TIPEIoNaraeT yrpasJse-
MOe€ IIeJIeHANPaBICHHOE FApPMOHNYECKOE Pa3-
BUTHUH YEJIOBEUECTBA KaK €MHOTO LIEJ0T0 C
PUPONIOI.

YcToHunBOE pa3BUTUE OXBAaTHIBAET BCE
HaIpaBJIeHUsl JESATEIbHOCTH TOCYAapCTBa.
[loctenenno mpuoOpeTast 4epThl IIIaBHOU
(yHKLMM rocynapcTBa, 3Ta (GYHKLUS TOIDKHA
CO BpeMeHEeM 00€eCTIeYHTh TPaHC(HOPMAIHIO
coziepKaHus MHBIX (PyHKLUI COBPEMEHHOTO
roCy/lapcTBa B pyciie HOBOW IMBHIIN3AIIUOH-
HOW MapaJurMbl pa3BUTHs, U Ipeodpaso-
BarbCs U3 (PyHKIMU, 0OeCIIeunBaroIIeH Te-
PEXOM K yCTOWYMBOMY Pa3BUTHIO B (DYHKLIHIO,
MPU3BAHHYIO TAaKOE€ Pa3BUTHE TOCTOSHHO
HOAIEP’KUBATH M COBEPILEHCTBOBATH ((DyHK-
IIUI0 YCTOWYHBOTO Pa3BUTHA).

BcectoponHsast u kpynHomacmraOHas
JIeATEILHOCTD a3epOaii/PKaHCKOTO roCyIapcT-
Ba, OCYyILECTBIsieMas B paMkax (DyHKLUH
nepexofa K yCTOHYMBOMY pa3BUTHIO, TIO
pacueTam CIeIUaNInCTOB, B Onmxaiimue 10
JICT TIO3BOJIUT C(HOPMHUPOBATH HOBBII OOIHK
o0IecTBa ¥ rocy1apcTBa, OCHOBHBIMU Uep-
TaMU KOTOPBIX CTaHET BBICOKUI YpOBEHBb

PasBUTHS IPOU3BOACTBA IIPH CBEJCHUH KO-
JIOTHYECKUX yIrpo3 K MUHUMYMY, POCT pe-
QJIBHBIX JIOXOJIOB HACEJICHHS, YCTpaHECHHUE
peskoit muddepeHInaIN B JI0X0AaX, pas-
BUTHE HAYKH, KyJBTYpbl, 00pa3oBaHus, 3apa-
BOOXpaHEHUS U T.J1. B Ha3BaHHBIN NepHoJ,
KaK CUNTAIOT a3epOaiykaHCKUE CIIeMaIn-
CTBI, 3aHMMAIOINECs] MPOOJIEeMaMH yCTOM-
YMBOTO PA3BUTHUS, HHTEPECHI MPOLBETAHUS
HaponoB A3sepbaiimkana, 0€30MaCHOCTH
CTpaHbl MU €€ KOHKYPEHTOCIOCOOHOCTH B
MHUpe TpeOyIoT B 0003pUMYIO MEPCIIEKTHBY
cenaTth yNmop Ha pa3BUTHE BO BCEX €ro
aCTIeKTax: COIUAIBHOM, MOJTUTHYECKOM, KO-
HOMHUYECKOM, HAYYHO-TEXHUUECKOM, & TAKKE
Ha SKOHOMHUYECKYIO HHTETPALIUIO B MUPOBYIO
HKOHOMUKY MPH COOTIOACHNH HAIIMOHATIBHBIX
nHTepecoB AzepOaiimkaH-ckoit Pecrryommkn.

Pazymeercs, Takoe pa3BUTHE HE JOIKHO
MIPUYHUHSTH yIIepO oKpy:karolei cpene, of-
HAaKo B JITAaHHBIM MEpPUOA AKLEHT AeTIaeTCs
MMEHHO Ha BCECTOPOHHEE pa3BUTHE.

locynapcTBeHHOE peryJaupoBaHHE B Ha-
YYHO-TEXHUYECKON cepe, MPekae BCEro,
JIOJKHO OBITH CBSI3aHO C HOBBIM I[EJIOCTHO-
CHCTEMHBIM BHJICHbEM OYJIyIIeTO Pa3BUTHSI
HayKH, TEXHUKA 1 00pa30BaHusi, ObITH BbI-
COKOM30MpaTeNbHBIM, AKIICHTUPYIOIIAM IO-
CYAapCTBEHHYIO OPraHU3allMOHHO-3KOHOMU-
YeCKYIO MOJCPKKY Ha IIIaBHBIX HAIlpaBiie-
HUSIX Hay4YHOTO MOMCKA C YUYEeTOM ILeJiel u
3aJ1a4 yCTOWYMBOTO pa3sutusa. Hayka Oymer
UIrpaTh BaXXHEHIIYIO CO3MAATEIbHO-KOH-
CTPYKTHBHYIO POJIb HE TOJIBKO B CO3J[AHUU
TEXHOJOIMYECKOH 0a3bl yMOMSHYTHIX Ipe-
oOpazoBanuii, HO u B (GopmupoBaHun -
(eKTUBHOW CHCTEMBl NMpOMaraHibl Uaei
YCTOHYHMBOTIO PA3BUTHS U COOTBETCTBYIOILEH
OIIepEeXKAIOLICH CHCTEMbI BOCIIUTAHUS U 00-
YUEHHUSL.

Ha naganpHOM 3Tane nepexona K ycTou-
YUBOMY DPa3BUTHIO B paMKaX Ha3BaHHON
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(hyHKIIMH TOCYZapCTBO B Ka4eCTBE TIEPBOTO
mara JIOJDKHO CO37aTh HEOOXOIMMYIO HOp-
MaTHUBHO-TIPABOBYIO 0a3y.

Takum 00pa3zoM, HEOOXOIUMO, TPEIKIC
BCET0, HauaTh padoTy Haa I ocynapcTBEeHHOM
CTpaTeruedl yCTOWYMBOTO pa3BuTUs A3sep-
OaifkaHa, a TakKe HaJl MPOEKTOM 3aKOHA
«O rocynapCTBEHHON MOJMTHUKE MO 00ec-
TIeYCHUTO TIepexona Azepobaiimkanckoii Pec-
MyOJIMKK K YCTOWYMBOMY Pa3BUTHIO». YTIO-
MSTHYTBIH 3aKOH JIOJDKEH OBITh KOMITJIEKCHBIM
C TOYKH 3pPCHHS OTPACICBON IMPHHAIJICK-
HOCTH, B TOM YHCJIE, OH JOJDKEH BKIIOYATh
B ce0sl KOHCTUTYIIMOHHO-TIPABOBBIC HOPMBI,
OTIpeZIeNAroNIee IeNn, 3a7adl, WCXOTHBIC
MIPUHIIUIIBI yCTOMYUBOTO pa3Butusi. OCHOB-
HBIM TIOJIOKEHHUSM TOTO 3aKOHA B TATbHEH-
1IeM JIOJKHA OBITh Mpe/iaHa KOHCTUTYIIUOH-
Hasl 3HAYUMOCTb.

Pazymeercs, 3To snumib nepBbie HE0OXO-
JTUMBIE IIIard Ha TYTH CO3JaHUs MTPaBOBOM
0a3bl yCTOWYMBOTO pa3BUTHS A3epOaiipKaH-
ckoit Pecrryommkn. OnmHako OT CTETICHH Ha-
YYHOU MPOPabOTaHHOCTH U CBOEBPEMEHHO-
CTH TIPUHATHS HA3BaHHBIX JOKYMEHTOB, B
3HAUUTEIILHON MEpE 3aBUCUT YCIEITHOE TPO-
IBIDKeHUE A3epOaiikaHa K HOBOH ITHBH-
JTU3AIUOHHON MOJICIIN PA3BUTHSL.

IlepeBoj Bcel cucTeMbl IEUCTBYIOIIETO
3aKOHOJIaTEJIbCTBA HA MOJICIh YCTOHYHBOTO
pa3BUTHS HEM30EKHO TPHUIETCS HadaThb C
MIPOBEICHUS KOHCTUTYITUOHHOW PEePOPMBI.
Oty 3amady B OMMKaIIMe Toapl IPEICTONT
PEUINTh BCEM CTpaHaM, TaK HU B OJTHOM TO-
CyZIapCcTBE MHpPA IEWCTBYIOIIHE KOHCTUTYITHH
B MOJIHOW Mepe HE OTBEYAIOT TPCOOBAHHSIM
o0ecrieueHus] yCTOWYHBOTO Pa3BUTHS.

CrouT MOAYEpKHYTh, YTO ISl OMpese-
JICHHsI cofiepkaHusl (DyHKIMH rocyaapcTBa
BAXXHO YSICHUTH COOTHOUMICHHUEC 3TOI'0 ITIOHATUA
C TIOHATHUAMU "TIENN U 3a7]a9 TocyaapcTna’.
[To muennto FO.A. Tuxomuposa, GpyHKIMN

TOCYAapCTBa MTOJYMHEHBI PEIICHUIO CTOSIIHX
nepea HUM TiaBHBIX 3amad [9, c. 108].
B.E.YUupkuH Takke cuuTaet, 4To QyHKIUN
00yCTIOBNIEHBI TIAaBHBIMU 33Ja9aM{d M Ha-
3HayeHueM rocynapcrsa [10, c. 199]. JLA.
Mopo3oBa, OTMEYaEeT MOCIEI0BATEIBHOCTD
BO3HUKHOBEHHUsI (DYHKIUI B 3aBHCHMOCTH
OT OYEPEeTHOCTH 3a]1a4 U MpecielyeMbIX Iie-
JieH, BCTAIOIIUX Tiepea OOIIeCTBOM B €ro
HCTOPUYECKOM pa3BUTHU. B pazHble neprossl
MPUOPUTETHOE 3HAYEHHE MPUOOPETAIOT Te
WM WHBIE 3a7la4¥, [EeNd TOCYIapcTBa, a,
CJIEZIOBATENFHO, M PAa3JINYHbIE er0 (YHKIINH
[5, c. 34-35].

Takum oOpazoM, HeTH U 3aJa4u ToCy-
JapcTBa M ero (pyHKIUH B JIUTEpaType pac-
CMaTpPHUBAIOTCS KaK XOTS M B3aMMOCBS3aHHbIC
SIBIICHHS, HO KaK ObI HAXOJISIIUECS B Pa3HBIX
TJIOCKOCTAX, YTO BPSA JIM MOXKHO TPU3HATh
MIpaBWIBHBIM. Ha Hatm B3misi, e U 3a1aqu
TOCY/IapCTBa BXOMAT B cOzlep KaHKe ero (pyHK-
uuid. B camom zene, eci conepxanue QyHK-
LA TOCyJapcTBa OMpPEAeNATh KaK Tocy-
JTAPCTBEHHOE yIIPABJIEHYECKOE BO3/ICHCTBRIE,
BPSIJI JTM CIIPABE/IIIMBO «PA3BOAUTE (DYHKIIUH
C LeIsIMHM M 3ajadaMM rocynapcrsa. Benp
Lenernosaraiue (To ecTh MOCTaHOBKA IeTIei
W 3a7ad) COCTaBIISIET CEPIIEBUHY JIIO0OTO
YIPaBIeHYECKOTO BO3JEHCTBHS - Oyab TO
cofiepKaHue YIpaBIeHYECKON ESITEIbHOCTH
WM TIpoliecc (TEXHOJIOTHSI) yNpaBIeHUS.
Hepapxus ueneit rocygapcTa 3aBUCUT OT
COLIMABHBIX IEHHOCTEH U MPUOPHUTETOB. B
COBPEMEHHOM JIEMOKPAaTHYECKOM TOCyIapCT-
BE 3TO JIOJKHO OBITh B MEPBYIO OYEpeib
co37laHMe MaKCHMaJIbHO OJarompusTHBIX
YCIIOBHN I JKM3HU KaXKJOTO 4YelIOBEKa,
yCTOMUNBOE DPAa3BUTHE UEIOBEUYECKOIO CO-
o0miecTBa, COIIACOBAaHHOE C COCTOSHHEM
MpUPOJBI U ee 3akoHaMu. OTHA U3 TTIAaBHBIX
1ejell rocynapctsa M TOCyJapCTBEHHOTO
YNpaBJIE€HHs B IIUPOKOM CMBICIIE 3TOTO CJIOBa
«COCTOUT B OPTaHU3AIlMU COBMECTHOM Jes-
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TENBHOCTH JIONEH, PEeryIupOBaHUU U CO-
I1aCOBaHUM MX OTHOLICHUH BO BceX cdepax
oOmiecTBeHHOM *xu3Hm» [11, ¢. 260-261].
[TockomnbKy B Tiporiecce BO3/IeHCTBHS Ha 00-
[IECTBEHHBIE OTHOIIIEHUS TOCY/IapCTBO pea-
JU3yeT MHOXKECTBO II€JIeH, B TEOPHUH T'OCY-
JApCTBEHHOTO YIPABJICHUS [T BBISIBIICHUS
pOJM W 3HAYCHUsS KOHKPETHBIX IeJeH cy-
MIECTBYET MOHSITHE «JIPEBay IeNlei, KOTOpoe
MO3BOJISICT BBISIBUTH IVIaBHBIE (CTpaTernye-
ckue) u obecreunBaronue TIaBHbIC ETU
omepaTuBHBIC, TakTHdeckue memm [11, c.
259-261], xoTOpble KOHKPETU3UPYIOT, J€Ta-
JM3UPYIOT CTPATETHUECKUE LIEJIN U OIIpeie-
JIAIOT CPEACTBAa MX AOCTHXeHus. Te 1enu,
KOTOpBIE KOHKPETH3UPYIOT 1 00ECTIEYNBAIOT
peanu3anuo CTpaTerHIecKuX 1ejeil, HHade
Ha3bIBAIOT 3aa4aMu.

CrieyeTr HaIlIOMHUTB, YTO B TEOPUH YIIPaB-
JICHWSI caMO TIOHATHE «YIpaBJICHHE» pac-
CMaTpUBaeTcs B TPEX OCHOBHBIX aCIIeKTax,
OXBATHIBAIOIINX TJIABHBIE CTOPOHBI JTOTO
(heHOMEHA: C TOYKH 3pEHUS COMAEpPIKAHFI,
KaK ITPOIIECC M KaK OPTaHM3aI[IOHHASI CTPYK-
Typa ympaBleHus (TO €CTh BHYTpEHHEe
CTPOEHHE CUCTEMBI YIIPABJICHUSI, SIIEMEHTaMU
KOTOPOH SIBJISIOTCSl OpraHbl U 3BEHbS WU
ypOBHHU ynipaBiienusi). PaccmarpuBast ynpas-
JICHYECKYIO AEATeNbHOCTh C TOUKH 3PEHHUS
COZIep’KaHMs, MBI BBIIEIAEM BHIBI YIIPaB-
JICHYECKOH JIeTeNbHOCTH, KOTOPBIE B TEOPUHU
YIpaBICHHUS ONPEACISIOTCS KaK (QYHKIUU
ympasienus. OqHOM 13 HEOOXOTUMBIX (DYHK-
WA yIpaBIeHHs SBISETCS TIAHUPOBAHUE,
CYITHOCTH KOTOPOTO M CBOJUTCS K OIpere-
JICHUIO TIeJiel, 3ajla4, a TakKe CPENCTB U
CPOKOB WX jgocTikeHus. OTKa3 OT IJIaHU-
POBaHUS «O3HAYACT OTKA3 OT LeJeroIaraHms
B TOCY/apCTBEHHOM YIIPABJICHUH, a CIE/0-
BaTeJbHO, M OT CAMOTO YIPaBJICHUS KaK Ta-
KOBOT'0, 10O B TIOZIOOHOM ClTydae Ha IepBOe
MECTO BBIXOJSAT CTUXUHHBIE MEXaHU3MBI C

a0COIIOTHOW HETPeICKa3yeMOCThI0 UX TI0-
cnenctBuit» [1, c. 113-114]. DT1OT BBHIBOX
SIBJISIETCST a30y9IHON MCTHHOW B TCOPUHU CO-
[MAJFHOTO YTpaBIEeHUSA. be3 MoCTaHOBKH
1esel 1 onpesiesieHns 3a7ad HEeBO3MOXKEH U
TIPOLIECC YIIPABJIEHHS, CEPILIEBUHON KOTOPOTO
SIBJIICTCST Pa3paboTKa, MPUHATUE U pPeaiu-
3alUs YIPaBICHYCCKUX PEIICHUH.

Takum 00pa3om, B TIOJIHOM O0BEME CO-
JepaHre (YHKIUH TOCynapcTBa pacKphl-
BaeTCsl BCEH cucTeMOW OOIIMX YIpaBIieH-
4eCKuX (DYHKIIWH, TpaIIHOHHO BBIIEIISIEMOM
B JIUTEpAType M0 TEOPHH yIIPaBJIeHUS: (QyHK-
MU TUTAHUPOBAHMS, OPTaHNU3AIINH, PeryIH-
poBaHUs, KOHTPOIIA (MHOTA KaK CaMOCTOs-
TelbHass (DYHKUIUS BBIACISICTCS (QYHKIUS
y4deta), QYyHKIUS CTUMYITHPOBaHUS (MIIH MO-
TUBAIUU). DTU BUIBI NESATECIHHOCTH IO
yIPaBICHUIO0 0OBEKTUBHO HEOOXOIUMBI ISt
oOecrieueHNs] KOHEYHOH 1eNIN YIpaBICHUS
- ONITUMAIILHOTO (PYHKITMOHUPOBAHUS COIIH-
AIBHOM CHUCTEMBI.
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important component of all its functions. State functions cannot exist outside of legal forms.
Granting official legal status to state functions is achieved through legal regulation.
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Against subsidization and unfair pricing
practices covers this issue, but as it currently
stands, it is not considered effective among
stakeholders. Foreign investors can invest
in European Union airlines, but this invest-
ment cannot exceed 49 percent of the existing
ownership. Because the control of the com-
pany's shares should remain in the hands of
the European Union. There have been

several major foreign investments

In the research work, the author examines
the problems arising during air transportation in
the European Union, the liability and rights of air
carriers, the features of liability for loss and damage
to cargo, as well as the liability of the air carrier
for harm to the life and health of its passengers.

in EU airlines in recent years. The
European Union has therefore rec-
ommended a review of the invest-
ment rules by civil aviation au-
thorities and the European Com-
mission to ensure that air traffic
control complies with its legisla-

Keywords: European Union, air transport,
liability of air carriers, loss and damage to
cargo, harm to the life and health of passen-
gers.

Problems arising during air trans-
portation in the European Union, respon-
sibility and rights of air carriers. Air trans-
port problems, liability and rights of air car-
riers in the European Union As there is cur-
rently no international legal framework to
deal with possible unfair commercial practices
in international aviation, it is important and
legitimate for the EU to address such practices
in order to ensure fair and sustainable com-
petition.

tion. A number of studies and dis-
cussions are being conducted regarding the
implementation of these relations. Thus,
there is a need for a common understanding
among competent authorities on how to
assess and properly apply collaborative q
criteria. Given the commercial and financial
importance of many airlines and the signif-
icant initial financial needs of airlines to
operate effectively in a highly competitive
environment, the relevance and importance
of the ownership and control requirements
included in Regulation 1008/2008 for Euro-
pean air transport should be carefully scru-
tinized [28, p.22].
Liability issues may arise due to delays
in delivery of goods during air transport
within the European Union. Thus, 5 percent

Y
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for each day of delay in the delivery of bag-
gage, cargo, not more than 50 percent pays
a fine of The carrier is responsible for the
delay in the delivery of the cargo, unless he
proves that the necessary measures could
not be taken to prevent the delay. If the
delay is caused by bad weather, the carrier
is exempted from liability.

In the European Union, the issue of re-
sponsibility for the safety of carrier cargo in
air transport is determined according to
Article 8.5.1 of Regulation No. 1018/2018,
that if the carrier does not prove that he has
taken all necessary measures, from the mo-
ment the cargo is accepted for transportation
to the recipient or the established rules of
another organization responsible for its loss,
shortage or damage until delivered in ac-
cordance with Until the carrier proves oth-
erwise, it is assumed that the goods are lost,
missing or damaged in transit. The carrier is
responsible for accepting the cargo for trans-
portation in packaging that does not ensure
the safety of the cargo and exceeds its weight
and dimensions [23, p.264].

Council of the European Union Regulation
2016 2662009 (EC) is responsible for the
loss of documents for the carriage of cargo
in air transport in the European Union, and
for sending documents or cargo for other
purposes. The carrier may be exempted from
liability if the loss, deficiency or damage of
the cargo occurs due to the following reasons;
defects in containers or packaging that are
not taken into account during the external
inspection of the cargo; delivery of cargo
for transportation without specifying special
conditions or special properties that require
precautionary measures during its trans-
portation and storage in the cargo document;
cases related to loading or unloading by the
consignor or consignee; failure to take nec-

essary measures for cargo protection by an
authorized person [35,p.331].

The carrier is liable for loss, shortage or
damage to cargo accepted for carriage by
air in the European Union in the following
amounts:

- for the loss or shortage of cargo accepted
for transportation with declared value - in
the amount of the declared value, if the
carrier proves that the declared value exceeds
the actual value - in the amount of the actual
value; - for the loss or shortage of cargo ac-
cepted for transportation without the declared
value - in the amount of the actual value,
but not exceeding the limit established by
the European Union ; - due to the damage
of the cargo - in the amount of its value de-
crease.

In air transport in the European Union,
the carrier is exempt from liability for damage
caused to the cargo as a result of the sender's
violation of the rules of packing and parking
of the cargo in the containers or pallets pro-
vided by the sender. The cost of the shipment
is determined based on the total amount of
the sender's invoice. The carrier shall pay
the cost of the lost or damaged cargo to the
sender or recipient based on the sender's in-
voice, and in cases where payments for the
cargo are not made through a bank, based
on another document that replaces the invoice.
The cost of cargo belonging to citizens is
determined by the state retail prices in force
at the place and time when the cargo is de-
livered. When determining the amount of
compensation, allowances should be made
according to the degree of wear and tear of
the movable property. If there are no retail
prices of the cargo, its value is determined
by expertise.

In the case of air transport in the European
Union, the carrier's liability is tort liability.
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The carrier is released from liability if he
can prove that he and his staff have taken
all necessary measures to prevent damage
or that it is impossible to take these measures.
Another reason that reduces or completely
eliminates the liability of the carrier is fault.
Accordingly, if the carrier proves that the
injured person caused the damage or that
the injured person was negligent or careless
in causing the damage, the court may partially
or completely relieve the carrier of liability.
Failure to raise claims related to liability
within two years is one of the issues that
eliminate the responsibility of the carrier.
The two-year period begins on the day the
aircraft arrives or should have arrived at its
destination.

Ifany dispute between the Contracting
States cannot be settled by negotiation under
Article 84 of the Convention , it shall be
settled by the Council at the request of any
State party to the dispute. No member of
the Board who is a party to any dispute may
vote during the consideration of that dispute
by the Board. Each contracting state may,
in accordance with the provisions of the
Convention, appeal the decision of the Coun-
cil to an ad hoc arbitral tribunal established
in agreement with the other parties to the
dispute or to the Permanent Court of Inter-
national Justice. Any such appeal shall be
reported to the Board within sixty days of
receipt of notice of the Board's decision.

Any state can appeal the decision made
in this regard. Thus, unless the Board decides
otherwise, any decision of the Board as to
whether an Airline operates an international
air service in accordance with the provisions
of this Convention shall remain in force
unless overturned on appeal. During the ap-
peal, the decisions of the Council on any
other matter are suspended pending the de-

cision on the appeal. The decisions of the
Permanent International Court of Justice
and the Court of Arbitration are final and
binding.

It can be concluded that disputes arising
during transportation in the field of civil
aviation can be resolved through arbitration
procedures with the active participation of
ICAO institutions. The need to resolve such
disputes arises in connection with the iden-
tification of the state that should be held re-
sponsible, that is, guilty of violating the
provisions of the Convention.

Determining that the subject of regulation
is international transport, the Warsaw Con-
vention of 1929 allocated a separate section
to air transport documents (which include
air waybills, passenger tickets and baggage
receipts). Since they play an important role
in confirming the conclusion of an air trans-
port contract, the Convention has established
a number of requirements that these docu-
ments must meet in order to qualify for the
status of air transport.

The provisions on the responsibility of
the air carrier are given great importance in
the Warsaw Convention. The Warsaw Con-
vention of 1929 defined the limits of the
property liability of the air carrier along
with the actual definition of the principle of
the carrier's tortious liability. However, the
Convention does not cover quite general
cases, including cases where air transport
within the European Union is performed by
a person other than the air carrier with whom
the contract of carriage has been concluded
[35, p.74].

According to this principle, the burden
of proof is on the air carrier, which must
prove that it took all necessary measures to
prevent the damage, but it was impossible
to do so for objective reasons, to the shippers,
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but because it does not have its own aircraft,
it, together with the crew, actually carried
out the transportation can rent from another
carrier. Accordingly, it was important to fill
the gap in the legal regulation of liability
and prevent abuse of the law in these cases.
All this led to the adoption of the Guadalajara
Convention in 1961, according to which the
injured party has the right to bring claims
against both the contractual and the actual
carrier, and they are jointly and severally
liable for wrongful carriage. At the same
time, the conclusion of the Guadalajara Con-
vention allowed the actual carrier to use the
limitations of liability established by the
Warsaw Convention and its amendments.
In the 1970s, the conversion of the French
franc, which was used as a unit of account
in the Warsaw Convention, into the currencies
of different countries was becoming very
difficult in practice. In this regard, in Montreal,
Canada, in 1975, two acts were signed in
the Warsaw Convention that changed the
unit of calculation and the limit of liability,
as well as four Protocols that applied the
principle of objective liability. As a result,
the activities of the EU institutions and
bodies led to the adoption of the Council
Regulation on Air Carrier Liability for Ac-
cidents (hereinafter Regulation No. 2027/97)
on 17 October 1997 . It is important to note
that the adoption of this act ultimately em-
phasized the advantages of the interaction
of international law and EU law in the de-
velopment of the legal regulation of air
transport [31, p.112]. Regulation No. 2027/97
on matters of liability during air transport in
the European Union makes it clear that the
Warsaw Convention, as amended by the
Guadalajara Convention and the Montreal
Protocols, defining the limits of liability of
air carriers worldwide, including EU member

states it is applied. However, it is noted that
due to the blurring of boundaries between
international air transport and national trans-
port within the Union, as well as the low
level of protection of passengers in accordance
with the current socio-economic living stan-
dards, this aspect of air traffic requires im-
provement. In the EU, under Regulation
2027/97, the revision of the Warsaw Con-
vention is overdue, but the work done by
ICAO to improve it should continue.

In this regard, it is necessary to improve
the EU legal framework and establish new
standards for the liability of air carriers.
The responsibility of the carrier during air
transport in the European Union requires
constant improvement, as stated in the Reg-
ulation No. 2027/97 itself. In the European
Union, one of the second most frequent
cases of the carrier's liability during air
transport is the case of flight cancellation.
Flight cancellation and delayed flight can-
cellation is the cancellation of a flight on
which at least one passenger is booked. The
concept of flight cancellation in Regulation
No. 261/2004 of the European Union is reg-
ulated by Article 5. According to the men-
tioned legal norm, the pre-planned flight is
not carried out, despite the fact that there is
a condition for the cancellation of the flight.
If we pay attention to EU Regulation No.
261/2004, it can be said that in order to talk
about the cancellation of a flight, there must
first be a regular flight, a scheduled flight as
defined by the legislation. As a result, during
a scheduled flight, it is enough for the air
transport operator to inform the relevant in-
stitutions and organizations that the flight
will be carried out separately for the airport
and each member state. Within the European
Union, according to the Regulation , according
to Article 5 of the European Union Regulation
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No. 261/2004 , planning is necessary for
the application of the legal provisions on
flight cancellation. In the European Union,
the concept of cancellation of a flight under
the responsibility of the carrier was applied
in case of cancellation of the flight when
the Regulation No. 261/2004 of the European
Union entered into force on 17.02.2005, but
the decision adopted by the European Union
states that this also applies to the destination
due to the circumstances of a certain event.
is perceived as not reaching. Besides, as it
is clear from the rules of the decision of the
European Court of Human Rights, among
the reasons can be the cancellation of the
flight, the cancellation of the plane due to a
technical fault, etc. Passengers have a number
of rights in case of flight cancellation. In
case of flight cancellation, the canceling air
carrier is obliged to fulfill the obligations
regarding the right to compensation, rerouting
and service provided for in Articles 7, 8 and
9 of Regulation No. 261/2014 of the European
Union [27, p.136].

Council of the European Union Regulation
No. 2742012 (EC) of 2017 on the responsi-
bility of the carrier in air transport in the
European Union if it does not comply with
the established rules and related to the car-
riageis obliged to return the amount to the
cargo owner.

According to Article 12 of Regulation
No. 297/2014 of the European Union, due
to the non-implementation of the transporta-
tion provided for in the Air Transport Regu-
lations of the European Unionthey are liable
in the form of a fine in the amount of 25
percent of the transport fee. The carrier and
the shipper are equally liable for non-ful-
fillment of obligations. The carrier is ex-
empted from responsibility for non-provision
of means of transport, which occurred as a

result of a natural disaster, as well as the
impossibility of aircraft flights due to unfa-
vorable meteorological conditions .

The sender is exempted from responsibility
for not presenting the cargo for transportation
if it occurred as a result of a natural disaster,
as well as unfortunate events that caused
the suspension of production at the sender's
enterprises for at least 3 days.

In air transport in the European Union,
the Carrier is liable for the loss or shortage
of baggage accepted for carriage at the De-
clared value in the amount of the declared
value, and in the amount of the actual value
if the carrier proves that the declared value
exceeds the actual value. For the loss or de-
ficiency of baggage accepted for carriage
without the declared value, the carrier shall
be liable to the amount of the actual value.
If the damage is proven to have occurred as
a result of the carrier's intent or gross negli-
gence, the limits of liability set forth in this
clause shall not apply. The carrier is liable
for damage to the baggage in the amount
reduced by its value.

Characteristics of air carrier liability
for loss and damage to cargo in the Euro-
pean Union. The high level of development
of the domestic aviation market has allowed
the EU to act confidently in the international
arena and conclude comprehensive agree-
ments on air transport on an equal basis
with the countries representing the world's
largest air transport markets. Thus, despite
the fact that external competences in the
field of air transport were not sufficiently
defined by the founding treaties, the active
activity of the EU in the international world
quickly turned the limited relations of the
EU with third countries into a diversified
general foreign policy of the Union.

The European Union implements leg-
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islative activities in air transport through
Regulations, Directives, international agree-
ments and Decisions. The rules are of general
application, binding in their entirety and di-
rectly applicable in all member states. Di-
rectives are addressed to member states and
ask them to achieve a specific result, leaving
it to them to choose the forms and methods
to achieve this result. In particular, decisions
used to comply with international agreements
on air transport are binding on the States to
which they are addressed or others.

In air transport in the European Union,
the carrier is not liable for the following: -
for the lack of weight when the baggage is
well packed and delivered to the passenger
without signs of theft or damage, unless the
claimant or the claimant proves that the lack
of baggage was caused by fault; due to cir-
cumstances beyond the control of the carrier,
in particular due to delays in the delivery of
baggage due to adverse weather conditions;
may not be responsible for the loss of money
and securities, documents, jewelry and other
similar items attached to baggage requiring
special storage during carriage.

According to the legislation of the Euro-
pean Union and member states, the current
Regulations and Article 8.5.3 of Regulation
1018/2018, the carrier is responsible for the
loss or shortage of baggage accepted for
carriage with a declared value in the amount
of the actual value. If the damage is proven
to have occurred as a result of the carrier's
intent or gross negligence, the limits of lia-
bility set forth in this clause shall not apply.
In case of damage to baggage under the car-
rier's responsibility during air transportation
in the European Union, the carrier is liable
for the amount reduced by its value. In the
event of lost or missing baggage paid for,
the carrier shall refund the accumulated car-

riage fee for the lost baggage in addition to
compensation. In cases where the baggage
packaging is damaged due to the fault of
the carrier, the carrier must eliminate the
defects, replace the packaging with a new
one or pay the cost of the baggage to the
carrier before handing over the baggage to
the owner.

The passenger must prove that the loss,
damage or shortage of the items included in
the baggage occurred during transportation,
and also indicate the amount of damage
caused to it [21, p.158].

Pursuant to Article 17 of Regulation No.
281/2009 of the European Union, the carrier
in air transport in the European Union is re-
sponsible for the security of baggage from
the moment it is accepted for transportation
until it is handed over to the recipient or
handed over in accordance with the estab-
lished rules of another organization. The
carrier is liable for the loss or shortage of
baggage accepted for carriage at its declared
value in the amount of the declared value,
and in the amount of the actual value if the
carrier proves that the declared value exceeds
the actual value.

In the case of lost or missing baggage
for which carriage has been paid for in Eu-
ropean Union air transport, the carrier shall
refund the accumulated carriage fee for the
lost baggage in addition to compensation.
In cases where the baggage packaging is
damaged due to the fault of the carrier, the
carrier must eliminate the defects, replace
the packaging with a new one or pay the
cost of the baggage to the carrier before
handing over the baggage to the owner. The
passenger must prove that the loss, damage
or shortage of the items included in the bag-
gage occurred during transportation, and
also indicate the amount of damage caused
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to it. Pursuant to Article 18 of Regulation
No. 275/2010 of the European Union, the
Carrier shall be exempted from liability if it
proves that the loss, deficiency or damage
of the baggage was due to the circumstances,
in particular: the fault of the person who
checked in or received the baggage; natural
properties of movable objects; the carrier is
responsible for packaging defects that are
not detected during the external inspection
of the received baggage [24, p.71].

Under the responsibility of the carrier
during air transport within the European
UnionThe objective responsibility of the
carrier is also one of the important issues,
which is reflected in the Guatemala Protocol.
It should be noted that the countries of the
European Union have joined this Protocol
and ratified it. Liability that exists regardless
of fault is called objective liability, more
precisely liability without fault. This Protocol
added this very issue to the Warsaw Con-
vention. If the passenger's own health is
caused by his fault, then the objective liability
regime will arise and the carrier will be ex-
empted from liability. This also applies to
baggage transportation. The Guatemala Pro-
tocol has somewhat simplified the docu-
mentation issues related to transportation in
transportation processes. Montreal Protocol
No. 4, signed on September 25, 1975, also
made a number of changes to the Warsaw
Convention. These additions and changes
certainly apply to air freight [8, p.256]. The
main innovation in such additions is the
issue of carrier liability. If the cargo is de-
fective, damaged, improper packaging, etc.
The carrier may be released from liability if
the carrier provides the necessary evidence
for the cargo not being safe as a result of the
circumstances. Article 14 of the Montreal
Protocol of 1975, in addition to stating these,

also defines the principle of liability for
fault based on the delay in delivery of the
cargo to the destination and maintains the
liability, the limit of liability is maintained
as a maximum limit. The unit of account of
the International Monetary Fund (IMF) (SDR
— Special Drawing Rights) is used to deter-
mine the liability limit of the carrier. (2;
P.501) The general text of the Warsaw Con-
vention and its attached Protocols called for
the adoption of a new convention, which
became the Montreal Convention adopted
in May 1999. Adopted to replace the Warsaw
system, this Convention envisages the uni-
fication of some rules related to international
air transport. In addition to providing the
definition of international transportation, the
Montreal Convention regulates the carrier's
responsibility, shows solutions, and applies
it to international freight, passenger, and
baggage transportation. One of the main
issues regulated by the convention during
air transport in the EU is the issue of liability.
According to Article 18 of the Convention,
the carrier is fully responsible for the loss
or damage of cargo, and one of the main
conditions is that the event that caused the
damage occurred during transportation. This
Convention also establishes the liability of
the carrier based on the principle of limited
liability for failure to deliver the cargo to
the designated place on time. Fines and
compensation amounts have been determined
for this.

The provisions of the 1929 Warsaw Con-
vention on International Air Transport have
been widely applied in the international
sphere for some time. In 1999, the Montreal
Convention was signed. The provisions of
this convention are applied since 2003. 52
countries signed the Montreal Convention,
and in 2003, the convention entered into

%
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force in 30 countries. The number of countries
that have ratified the Convention is constantly
increasing every year. The Montreal Con-
vention made important changes regarding
the liability of the carrier in the event of
death, personal injury, loss of baggage and
passenger accident and delay, and therefore
the application of this convention created a
favorable environment for air transport [11,
p. 80].

Features of the responsibility of the
air carrier for damage to the life and
health of the passenger in the European
Union. In the European Union, the legal
regulation of issues related to the liability
of the carrier during air transport, including
the rights of passengers, is covered by many
legal acts, from the civil and commercial
legal acts of the member states of the Euro-
pean Union to international legal acts dedi-
cated to the regulation of air transport. In
this regard, it is necessary to establish a
special group of norms dedicated to the reg-
ulation of the same issues at the EU level.

Once a European Union Directive is
adopted, Member States are obliged to inte-
grate its provisions into their national legis-
lation, and each directive specifies a time
frame for this to happen. The integrated law
should be sent to the Commission. Member
States must regularly report to the Commis-
sion on the integration, application and im-
plementation of the directive. All these ob-
ligations are defined in the individual directive
and may vary from case to case. In air trans-
port, Regulations and Decisions usually do
not include an obligation to integrate or
report them into national legislation.

Agreements on air links between European
Union states should be understood as an
agreement on commercial air freedoms in
terms of their main nature and content. Be-

cause at the beginning of the bilateral agree-
ments that regulate all such commercial
issues concluded between the states, the
issues of which air freedoms to exchange
are determined. The more agreements on
air connections are concluded in the world,
the more prospects for improvement of the
problems related to the issues of commercial
rights and their implementation emerge. In
this regard, the theory of the regulatory
mechanism of the legal aspects of the com-
mercial activity of airlines should be shown,
its effect on practice and how important it is
to improve the legislative framework in the
relevant field should be clearly clarified.

On the one hand, intense competition in
the international air transport market does
not allow air carriers to make significant
savings without running the risk of losing
their place in the competitive environment.
On the other hand, despite the mandatory li-
ability insurance measures and strict solvency
requirements imposed on EU air carriers
when they are licensed, experience shows
that passengers' interests are not sufficiently
protected.

This led the European legislator to adopt
Regulation No. 261/2004, which can be
noted for its role in creating standardized
measures for passengers, complementing
the traditional methods of protecting
rights.The Montreal Convention established
the unlimited liability of the carrier . A com-
parative analysis of the provisions of this
convention shows that the protection of the
air carrier defined by the Warsaw Convention
is aimed at the protection of the users of the
transportation service. The Montreal Con-
vention uses the term "consumer", which is
broader than the concept of passenger trans-
port. Article 21 of the Montreal Convention
reflects the liability in cases of death and
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bodily injury of the passenger. In such cases,
the liability limit of the air carrier has been
increased to the maximum level of 100 thou-
sand XBH (Special Borrowing Features -
SDR) according to paragraph 3 of the article.
If the carrier proves his innocence, he is re-
leased from liability [27, p.158]. It should
be noted that the property liability of the air
carrier for damage to the health of passengers
arises regardless of its fault. The air carrier
may be released from liability if it proves
that the damage occurred despite all the
measures taken by it, or the impossibility of
taking such measures, and the victim does
not have to prove the fault of the air carrier.
If the victim is at fault for the damage, then
the court can limit the liability of the carrier.
The Montreal Convention of 1999 acts on
the generalization of some rules in air trans-
port should be mentioned in particular. This
Convention aims to replace the Warsaw sys-
tem by establishing a substantive legal regime
of carrier liability.

The Montreal Convention, mentioned by
N. Carton, has its own characteristic features,
which were previously mentioned and which
are not at a high level of responsibility of
the carrier for damage to the life and health
of the passenger [13, p.231]. Due to a number
of positive features mentioned, the Montreal
Convention is of special importance in air
cargo transportation. The Montreal Conven-
tion of 1999 contains provisions on the reg-
ulation of the carrier's liability during trans-
portation, the protection of the interests and
rights of users, and full fair compensation
for damage. At the same time, cases of ex-
emption of the carrier from responsibility
are also reflected in the Convention. In ad-
dition to the existing Conventions in the
European Union, the Regulations and Rules
of the EU regarding air transport also play

an important role. The air carrier is not re-
sponsible for the damage of the hand luggage
during air transport, but if it is damaged due
to the fault of the carrier, in this case, his re-
sponsibility arises. The air carrier is not re-
sponsible for the loss of money, valuables
and documents in the baggage. In cases of
indirect damage, the responsibility of the
air carrier does not arise [1, p.355]. The
norms of the Warsaw Convention of 1929,
the Hague Protocol of 1955 and the Montreal
Agreement of 1966 are based on the principle
of responsibility for guilt.

The Guatemala Protocol provides for a
number of changes that are of particular im-
portance in transportation processes. Thus,
this Protocol eliminated the distinction be-
tween hand luggage and baggage cargo in
air transportation and defined the limit of li-
ability for the violation of the baggage de-
livery time and for the baggage not remaining
intact. Note that this liability limit is deter-
mined for each passenger. In such cases, the
mode of responsibility for fault is maintained.
The special liability limit is applied in case
of violation of passenger delivery times.

CONCLUSION

Although today the legal regulation of
air transport and air navigation is one of the
fastest growing areas of European Union
law, this has not always been the case. When
the Treaty of Rome was adopted in 1957,
the member states of the EU were not ready
to transfer the powers in the field of air
transport to the institutions and bodies of
the European Union, which later reflected
in the poor regulation of the relevant issues
. in the articles of incorporation. However,
the recognition of the need for the Union to
increase the competitiveness of air carriers
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in EU member states has given a strong im-
petus to the development of EU secondary
law in the area under study.

The success of the liberalization of air
transport regulation in the EU is mainly due
to the thoughtful approach of the institutions
and bodies of the European Union to the
process, which does not consist of taking
more complex, comprehensive action than
less important issues.

The integration of the legal regulation of
air navigation at the level of the European
Union initially proceeded at the same pace.
But this was not an urgent need. Realizing
the shortcomings of the legal regulation of
air navigation at the national level due to
the open international nature of flights, the
European states immediately tried to strength-
en their position with legislation at the in-
ternational level. Summarizing the research,
I can offer the following:

1. The range of persons to whom liability
applies during air transportation in the Eu-
ropean Union must be clearly defined by
legislation.

2. On the basis of local and foreign ex-
perience in the European Union, the imple-
mentation of cargo transportation was con-
ceptually studied, and based on this, re-
sponsibility was determined and implement-
ed.

3. Activities aimed at fulfilling social
functions (such as raising the cultural and
educational level of the society, improving
the health of the population) should be or-
ganized in the European Union in addition
to paying attention to responsibility issues
and obtaining maximum profit.

4. Intermediary organizations, funds and
associations that can provide free flights for
low-income groups should be created in the
European Union.
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AVROPA ITTIFAQINNIN HAVA NOQLIYYATINDA DASINMA ZAMANI
YARANAN PROBLEMLOR VO ONLARIN ARADAN QALDIRILMASI YOLLARI
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hiiququ kafedrasinin magistranti. Ixtisasin sifri vo adi: 060212-Hiiquqsiinashq,
ixtisaslasmanin adi: Avropa hiiququ.

Tadgiqat isindo miiallif torafindon Avropa Ittifaginda hava nogliyyatinda dasinmalar
zamani yaranan problemlor, aviadastyicilarin mosuliyyati vo hiiquqglari, yiikiin itirilmosi vo
zadoalonmosine géro moasuliyyatin xiisusiyyatlori, habelo sornisinin hoyat vo saglamligina
doyan zarars goro hava dasryicisinin mosuliyyot miinasibatlori nazardon kegirilir.

Acar sozlor: Avropa Ittifaqi, hava nogliyyati, aviadasiyicilarin masuliyyati, yiikiin
itirilmasi va zadslonmasi, sarnisinin hayat vo saglamligina zorar vurulmasi.

MPOBJIEMbI, BOSHUKAIOIIUE ITPU BO3AYLIHBIX TIEPEBO3KAX
B EBPOIIEMCKOM COIO3E, U ITYTU UX YCTPAHEHUSA

barup3ane Hypaan Azep oruy,

MATUCTPAHT Kadeapbl MeKIYHAPOIHOI0 YaCTHOIO NMPaBa M eBPOIEHCKOro npapa
opuandeckoro gpakyiasrera bBaknHckoro rocynapcreeHHoro yansepcurera. llngp
U HAUMeHoBaHue cneuuajbHocTUu: 060212-I0pucnpyneHuus, HaMMeHOBaHHe cCIie-
nuajuzanumn: EBponeiickoe npaso.

B wuccnenoBarensckoil paboTe aBTOp paccMaTpUBAacT MPOOIEMBI, BO3SHUKAIOIINE IPH
OCYIIECTBJIEHUH BO3IYIIHbIX epeBo30K B EBpomneiickom Coro3e, 0TBETCTBEHHOCTh U TpaBa
aBHANCPEBO3YUKOB, OCOOCHHOCTU OTBETCTBEHHOCTH 3a yTpaTy U IMOBPEXICHUE Ipy3a, a
TaK)Ke OTBETCTBEHHOCTh aBUAIIEPEBO3UMKa 32 Bpel, IPUUMHEHHBIN )KU3HU U 37I0POBbIO Mac-
CaKHUPOB.

KuioueBbie cioBa: EBpormetickuii Coro3, BO3IYIIHBIH TPAHCIOPT, OTBETCTBEHHOCTH
aBUAIlEPEBO3YUKOB, yTpaTa U OBPEKACHUE I'Py3a, BPEll, IPUUMHEHHBIN KU3HU U 310pPOBbIO
MaCCaXHPOB.

AVRUPA BIRLIGI'NDE HAVA TASIMACILIGI SIRASINDA ORTAYA
CIKAN SORUNLAR VE GIDERME YOLLARI

Bakirrzade Nurlan Azeroglu, .

Bakii Devlet Universitesi Hukuk Fakiiltesi, Uluslararas1 Ozel Hukuk ve Avrupa
Hukuku Béliimii yiiksek lisans 6grencisi. Uzmanlik alanm1 kodu ve adi: 060212-
Hukuk, uzmanhk alam adi: Avrupa Hukuku.

Arastirma ¢alismasinda yazar, Avrupa Birligi'nde hava tasimaciligi sirasinda ortaya ¢ikan
sorunlari, hava tastyicilarinin sorumluluk ve haklarini, kargo kaybi ve hasarindan dogan
sorumlulugun 6zelliklerini ve hava tastyicisinin yolcularinin can ve mal giivenligine verilen
zarardan dogan sorumlulugunu incelemektedir.

Anahtar Kelimeler: Avrupa Birligi, hava tasimaciligi, hava tasiyicilarinin sorumlulugu,
| kargo kayb1 ve hasari, yolcularin can ve mal giivenligine verilen zarar.
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ROQABOTIN TOMIN EDILMOSi SAHOSINDO UMUMDUNYA
TiCAROT TOSKILATININ STANDARTLARININ DAXILI
QANUNVERICILiYO IMPLEMENTASIYASI
(ALMANIYA iL® MUQAYISOLI)

Abiyeva Fidan 9fqan qiz1,

Baki Dovlat Universiteti Hiiquq fakiil-
tasi Beynolxalq iimumi hiiquq kafedrasi,
magistr.

fidan.abiyeva.2 1 @gmail.com

liyyat zamani tistiinliik olde etmak moagsadila
gedon ¢okisma vo ya aparilan miibarizoni
ifado edir [8]. Ragabat (latinca concurrere —
toqqusmaq) 6z mohsullarini satmaq tgiin
on alverisli imkanlarin tomin edilmasi, alici

Azarbaycan Respublikasinin bazar igtisadiyyatina
kegid prosesinda raqabat qanunvericiliyinin forma-
lasdirmast va Umumdiinya Ticarat Taskilatinin stan-
dartlarma uygunlasdirmast ahamiyyatli bir todgiqat
obyekti taskil edir. Digor tarafdan, Almaniya Federativ
Respublikas: diinyada raqabat hiiququnun an inkisaf
etmis va koklii ananalarindon birina malik olub, hom
do UTT-nin qurucu iizvii va Avropa Ittifaqinin aparici
olkasidir. Avropa Ittifaqimin raqabat qaydalar: birbasa
UTT prinsiplori ilo uySunlasir va onlart daha da tok-
millasdirir. Almaniyanin ragabat ganunvericiliyi ilo
miiqayisali tahlil apariimasi Azarbaycanin raqabat
qanunvericiliyinin ¢atismazliglarini miiayyan etmaya
va onlarin aradan qaldirilmast iigiin gabaqcil dlkalorin
praktikalarina miiraciat etmaklo miimkiin hall yollarim
tapmaga kémok edacok. O ciimlodon Azarbaycanin
raqabat ganunvericiliyinin takmillogdirilmasi UTT-ya
tizvliik istiqgamatinda goriilmali olan an vacib todbir-
lardan biridir.

Acar sozlor: Umumdiinya Ticarot Tos-

kilatinin rogabot standartlari, rogabot qanun- runmasi

tolablorinin 6donilmasi vo an yiiksok
moanfootin alinmas1 mogsadile bazar-
da ¢ix1s edon miiossisalor arasinda
qarsiliqh slage, qarsiliqli fealiyyat
vo miibarizaonin iqtisadi prosesidir
[2,s.6].

Qloballasma dovriinds davamli
igtisadi inkisaf vo ictimai rifahin
tomin olunmasi, effektiv rogabot
mexanizmlarinin mévcudlugundan
birbasa asilidir. Olkado effektiv ro-
gabot ganunvericiliyinin moévcud
olmas1 vo onun effektiv totbiqi da-
xili bazarda monopoliyanin qarsi-
sinin alinmasina, istehlake1 hiiqug-
larinin gorunmasina, innovasiyanin
togviqi vo xarici investisiyanin colb
olunmasina bilavasito tosir gdstorir.
Lakin, roqabotin 6zii-6ziino tomin
olunmasi1 miimkiin deyil. Onun qo-
vo inkisaf etdirilmosi iiglin giiclii

vericiliyi, rogabat qurumu, rogabat siyasati,
kartellar, inhisargiliq.

Giris
Har seydon oavval geyd etmoliyik ki, ra-
qabat termini, 6zlitylinds, hor hans1 bir foa-

hiiquqgi vo institusional ¢orgivoya ehtiyac
var. Mohz bu mogsadlo Umumdiinya Ticarat
Toskilat1 (UTT) kimi beynolxalq qurumlar,
odalotli vo sarbast beynolxalq ticarat miihiti-
nin yaradilmasi ti¢lin standartlar vo prinsiplor
mioyyan etmisdir.
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UTT-nin osas prinsiplari olan daha (on)
olverisli rejim vo milli rejim prinsiplori tizv
Olkolori daxili ganunvericilik sistemlorini
rogabat mohdudlasdirict tocriibslordon to-
mizlomays vo roqabat siyasotinin soffafligini
artirmaga mocbur edir. Lakin, UTT-nin 6zii-
niin vahid “roqabst kodeksi”” olmadigindan,
bu standartlarin daxili hiiquga implemen-
tasiyast hor bir 6lkonin 6z hiiquqi ve iqtisadi
inkisaf saviyyasine uygun hoyata kecirilir.

Bu kontekstdo, miixtalif iqtisadi inkisaf
marhoalalarinds olan dlkalorin UTT standart-
larmi1 6z milli hiiquqi sistemlarins necs inteq-
rasiya etdiyinin miqayisoli tohlili boyiik el-
mi vo praktiki shomiyyat kasb edir. Azor-
baycan Respublikasinin qarsisinda bazar iq-
tisadiyyatina kecid prosesinds olan va iqtisadi
islahatlar1 davam etdiron bir 6lko kimi, ro-
gabot hiiququnun moéhkomlondirilmasi va
UTT-nin standartlaria uygunlasdirilmasi is-
tigamoatinds miihiim vazifslor durur. Azor-
baycan Respublikasinin Roagabot Macallasi
bu istigamotdo atilmis mithiim addim olsa
da, onun effektivliyi vo beynolxalq standart-
lara tam uygunlugu davam edon todqiqat vo
tokmillogdirmo mdvzusudur.

Oksinag, Almaniya Federativ Respublikast,
diinyada roqabot hiiququnun on qodim vo
inkisaf etmis oananslorindan birine malikdir.
Almaniyanin “Raqaboto Mahdudiyyat Qo-
yulmas1 Haqqinda Qanun”u (Gesetz gegen
Wettbewerbsbeschrankungen - GWB) tokco
milli saviyyado deyil, hom do Avropa Ittifa-
qmin (Al) vahid ragabot hiiququ gargivasindo
faaliyyat gostorir. Al-nin roqabot qaydalart
iso UTT prinsiplori ilo tam uygundur vo on-
lar1 daha da dorinlesdirarak, giiclii inzibati
vo mohkoma nozarot mexanizmlori tomin
edir. Buna gora do, Almaniya modeli, Azor-
baycan ti¢lin doyorli tocriibo vo uzunmiiddatli
istigamat manbayi ola bilar.

Belsliklo, moqalonin aktualligi ondan
ibarotdir ki, Azorbaycanin UTT-yo iizvliik

prosesi va iqtisadi inteqrasiya ugrunda saylori,
onun daxili qganunvericiliyinin, o ciimladen
roqabat hiiququnun beynolxalq standartlara
uygunlasdirilmasini zoruri edir. Almaniyanin
ugurlu tocriibasinin tohlili iss bu prosesi
stirotlondirmok vo daha effektiv etmok {igiin
praktiki tovsiyolorin islonib hazirlanmasina
imkan verir.

Moqalsnin asas magsadi Azarbaycan va
Almaniyanin rogabat hiiququ sahasindo UTT
standartlarin1 daxili ganunvericiliyo imple-
mentasiya mexanizmlorini miiqayisoli tohlil
etmak vo Azarbaycan ligiin Almaniya mod-
elinin tocriibasindon ¢ixarilan dorslor asasinda
inkisaf perspektivlorini miioyyon etmokdir.

Raqabot sahasinds UTT standartlar.

UTT-nin asas hadafi — ticarat maneslorini
aradan qaldirmaq vo adalatli rogabat soraitini
tomin etmokdir. Rogabot masololori birbasa
vo dolay1 yolla bir sira saziglorde 6z aksini
tapmigdir. BMT Beynolxalq hiiquq Komis-
siyasi torafindon 1978-ci ilde Daha olverigli
dovlet Klausulalar1 haqqinda maddolor La-
yihasi daha (on) olverisli millot (dovlat)
prinsipinin praktik shomiyyst kosb etmosi
nazars alinaraq gobul edilib. Bu Layihoda
deyilir ki,bu prinsip bir dovlot torofindon
digar dovloto,hamin dovlstlo miioyyan olagoda
olan soxsloro vo agyalara har hansi tiglincii
ddvlate vo onunla eyni olagads olan soxslara
vo osyalara togdim edilon rejimdon az olverisli
olmayan rejimin verilmosidir.

Milli rejim prinsipi — benefisiya veron
dovlstin benefisiar dovloto vo ya onunla
miloyyan olagodo olan soxslora vo ogyalara,
dovlatdaxili ganunvericiliys miivafiq olaraq
benefisiya veron dévlatin 6ziiniin vo onunla
olaqads olan goxslarin vo agyalarin istifade
etdiyi rejimin toqdim edilmosini nozordos tu-
tur[3, s.97-102].

Rogabatlo bagli UTT-nin oksor sazislo-
rindo miiddoalar 6z oksini tapib.GATT-nin
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6-c1 maddasino osason "demping" — bir
mohsulun ixrac bazarinda daxili bazardan
asag1 qiymoto satilmasidir[3].

GATT-nin 6-c1 maddasinin tatbigine dair
Sazisin 2-ci maddosinds deyilir: “Bu Sazisin
magqsadlori {iglin, ogar bir dlkodon digarine
ixrac edilon mohsulun ixrac qiymati ixrac
edon 6lkada istehlak ti¢iin nozards tutuldugu
zaman, adi ticarat prosesinds analoji mohsulun
miigayisoli qiymatindon asag1 olarsa, mohsul
dempinq edilmis, yoni basqa dlkenin ticarotine
normal doyarindon asagi daxil edilmis hesab
edilmolidir.” (Sazis) Bu, hagsiz rogabat hesab
olunur vo UTT iizvloro dempingo moruz
galmis daxili sonayeni doymis zorordon qoru-
maq tli¢glin kompensasiya vo anti-demping
riisumlar totbiq etmoyo imkan verir, lakin
bunun {i¢lin doymis ziyanla baglh ciddi sorgu
va slibut gaydalari miioyyon edir. Burada
zorarin, siibutlarm,gdriilon qars1 todbirlorin
va s. hiiquqi anlayist vo hoddlori ad1 ¢okilon
Sazisde 0z oksini tapib.

GATT-nin 16-c1 maddasi va Subsidiyalar
vo kompensasiya todbirlori haqqinda Sazis
iki nov subsidiyani forqlondirir:

1. Qadagan Olunmus Subsidiyalar (II
hisso, Maddo 3) — Bunlar avtomatik olaraq
gadagandir, ¢linki onlarin ticarats tohrifedici
tasir gostoarmasi ehtimali ¢ox yliksakdir. Bu-
raya iki ndv subsidiya daxildir:ixrac Subsi-
diyalart: Bir mohsulun ixrac edilmasine sort-
lonmis subsidiyalar. Bunlar siini gokilds ix-
racatciya Ustiinliik yaradaraq raqabasti pozur.
Yerli Mazmunlu Subsidiyalar: Daxilds istehsal
olunmus mallardan istifado edilmasino sort-
lonmis subsidiyalar. Bu, idxal olunmus malla-
ra qarsi ayri-seckilik edir vo rogaboti moh-
dudlasdirir. Bu subsidiyalar birbasa vo agkar
sokildo rogabot qaydalarint pozur vo hagsiz
roqaboto sabab olur. Onlar UTT-nin Milli
rejim prinsipini pozur [ 6, maddo 3 |.

2. Icazo verilon subsidiyalar (III hisso,
Maddo 5) — Bu subsidiyalar 6zliiylindo qa-
dagan deyil, lakin onlar digor bir UTT iiz-
viinlin iqtisadi maraqlarina asagidaki sokildo
zorar verdikds miibahisslondirils bilor:

— Subsidiyalasdirilmis idxal naticesinda
tizv Olkolorin daxili senayelorina zoror
vurulmasi;

— UTT-yo iizvlilyii corcivasindo digor
iizv 6lkelerin olds eda bilocayi manfostlordon
mohrum olmasi vo ya homin menfaatlorin
doyersizlosmasi;

— Subsidiyanin bir 6lkonin bazarina oho-
miyyotli dorocodo monfi tosiri naticosindo
ciddi zarar vurmast.

Bu subsidiyalar bazar soraitini pozaraq
raqabat qabiliyyatini siini sokilda doyisdirir.
Zorarin siibuta yetirilmasi talob olunur [ 6,
maddo 5 ]. Subsidiyalar vo kompensasiya
todbirlori haqqinda Sazisdo ragabastin tomin
olunmas1 magsadils totbiqi nazards tutulan
osas hiiquqi alot - kompenasiya todbirlaridir.
Bir 6lka subsidiyalasdirilmis idxalin onun
daxili sonayesino ohomiyyaetli zoror verdiyini
stibuta yetirorso, homin 6lkoyo kompensasiya
risumu totbiq eds bilor.

Bu proses ciddi qaydalara tabedir:

1. Tohqiqat: Subsidiyalar noticosindo
zorar gérmiis 6lkonin yerli sonayesinin orizasi
osasinda baglayir vo soffaf qaydada aparil-
malidir.

2. Subsidiyanin moévcudlugunun, yerli
sonayeya doymis zorarin miioyyan olunmasi
vo qoyulmus subsidiya ilo doymis zoror ara-
sinda sabab — natica olagasinin siibuta yeti-
rilmasi.

3. Kompensasiya riisumunun totbiqi:
Riisumun mablagi subsidiyanin miqdarindan
cox ola bilmaz vo yalniz zorarin aradan qal-
dirilmasi iiglin zoruri olan godor olmalidir
[6, maddo 11-17].
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Subsidiyalar vo kompensasiya todbirlori
haqqinda Sazis, hokumatlorin daxili istehsali
subsidiyalandirmaq yolu ilo beynalxalq raqa-
bati pozmasinin qarsisini almagq tiglin nozords
tutulmusdur. Bu sazis Azarbaycan kimi 6l-
kalorin noinki idxali mohdudlagdiran, o clim-
ladon ixracat siini gokilds artiran subsidiyalara
qars1 6z bazarini qoruya bilmasi {igiin vacib
bir hiiquqi asasdir. Eyni zamanda, Azarbay-
canin 0zii do iqtisadi siyasotini formalagdi-
rarkon bu qaydalara riayst etmsli, 6z verdiyi
subsidiyalarin digor dlkolor torafindon mii-
bahisolondirilmemasi ii¢iin diqqatli olmalidir.

Xidmotlorlo Ticarat Uzro Bas Sazis
(GATS) rogabat moasalolorine daha birbasa
vo otrafli sokildo toxunur. Inhisargilar vo
ekskliiziv tominat¢ilar bandino asasen har
bir izv 6lka 6z srazisinde foaliyyat gdstaran
inhisar¢t xidmoat tominatgilarinin GATS-do
0z lzorino gotiirdilyl ohdsliklari pozacaq
sokildo sui-istifado etmomasinin qarsisini
almali vo hamin 6hdaliklor ¢argivasinds foa-
liyyat gostormasini tomin etmolidir. Ogor
inhisar¢1 roqabot standartlarina zidd olan
foaliyyatlo masgul olarsa, lizv 6lke miivafiq
todbirlor gormolidir [5, maddo §].

Ticarato Manfi Tasir Gostaran Tacriibalor:
Bu maddas taniyr ki, xidmat tominatgilarmin
ticarato monfi tosir gdstoran biznes tocriibe-
larinden (masalan, kartellor vo ya ticarati
mohdudlagdiran miigavilslor) istifadosi miim-
kiindiir. Uzv &lkolor digar iizv dlkonin belo
bir tocriibadon zaror ¢okdiyini miioyyon et-
dikds, homin tocriibalori logv etmok {iglin
molumat miibadilasi vo danisiglar aparmaga
hazirdir [5, maddos 9].

9qli Miilkiyyst Hiiquglarinin Ticarat As-
pektlori Haqqinda Sazis (TRIPS)- oqli miil-
kiyyat hiiquqglari ils raqabot qanunvericiliyi
arasinda tarazliq yaratmaga ¢alisir. TRIPS
saziginin 40-c1 maddosinds qeyd olunur ki,

ogqli miilkiyyet hiiquqlarinin sui-istifadosi
roqabato monfi tosir gostoran tacriibalors so-
bab ola bilar. Sazis iizv dlkslors 6z qanun-
vericiliyinds aqli miilkiyyet hiiquglarmin
sahiblari torafinden hoyata kecirils bilon vao
rogabato monfi tasir gostoran lisenziya mii-
qavilalari va ya sortlorini tonzimlomok imkani
verir. Uzv élkalor digor {izv 6lkalorle bela
tacriibalarlo bagli maslahatlogsma apara bilar
[4].

Ticarotdo Texniki Maneolor Hagqinda
Sazis texniki toloblor, standartlar vo lisenziya
prosedurlarinin beynslxalq ticarat ii¢iin ya-
ratdig1 texniki maneslori aradan qaldirmagi
calisir. Ticaratdo texniki manealor xarici is-
tehsalgilar {igiin bazara girisi ¢otinlosdirarak
daxili bazarda raqaboti mohdudlasdira bilor.
Anti-dempinq todbirlori, yoni, idxal¢1 6lkenin
bazarlarinda haqsiz roqabato nail olmaq
maqsadile qiymotlorin asagi salinmasinin
("dempingin") qarsisini almagq iigiin nozordo
tutulub [7].

Azarbaycanin Raqabat Macallasi va
Almaniyanin ragabat qanunvericiliyinin
ustiinliiklori.

Azorbaycan Respublikasi Prezidentinin
2016-c1il 6 dekabr tarixli 1138 nomroli For-
mant ilo tosdiq edilmis tapsiriglar osas go-
tiiriilorok konseptual hiiquqi senad gismindo
iqtisadi foaliyyatin tomal prinsiplorini miioy-
yan edan vahid Rogabat Macallasinin layihasi
hazirlanib.

Rogabot Mocolloasi 12 fosil, 84 maddodon
ibaratdir vo layihosi miixtolif dovlot organlari,
homginin biznes assosiasiyalarinin roy veo
tokliflori nazars alinmagqla hazirlanib.

Azorbaycan Respublikasinin Rogabot
Macallasi gabul edilorkon “Antiinhisar foa-
liyyati haqqinda”, “Haqsiz ragabet haqqinda”,
“Taobii inhisarlar hagqinda” Qanunlar va di-
gor hiiquqi aktlar logv edilib vo Ragabot
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Macollasinin layihasindo vahid senaddo 6z
oksini tapib.

Roagabot Macsllosinin 2-ci maddssine
osason, AR-ds rogabat ganunvericiliyi AR
Konstitusiyasindan, torafdar ¢ixdigimiz bey-
noalxalq miiqavilolordon, bu Macallodon vo
bu sahado miinasibatlori tonzimloyon diger
normativ hiiquqi aktlardan ibaratdir [ 1,
maddo 2].

Azorbaycan Respublikasinin Roqgabot
Macollasi 1.1.34-cli maddesindo roqaboto
belo anlayis verilir: “Mohsulun movcud vo
ya potensial miistorilori vo (vo ya) saticilari
ilo daha alverisli isgiizar miinasibatlor yarat-
maq moagsadilo miistaqil faaliyyot gostoran
tosarriifat subyektlorinin ganuna zidd olmayan
foaliyyati”[ 1, madds 1].

Roagaboat Macallasi alverisli vo rogabatli
biznes miihitinin formalasdirilmasi,iqtisadi
somoraliliyin artirilmasi vo investisiya qo-
yulusunun tosviginde miithiim ohomiyyat
kasb edir. Azorbaycan Respublikasinda ra-
gabot haqqinda qanunvericiliyin mogsodi
roqabat oasasinda iqtisadi faaliyyat subyekt-
lorinin vo bazar iqtisadiyyatinin semaorali
foaliyyatini tomin etmokdir. Belo ki, AR
Konstitusiyasinin 15-ci maddasinin 2-ci his-
sosino miivafiq olaraq, «Azarbaycan dovlati,
azad sahibkarliga tominat verir, iqtisadi mii-
nasiboatlords inhisargiliga vo haqsiz raqaboto
yol vermir». Qeyd etmak lazimdir ki, belo
dastok inhisar va ragabat haqqinda qanunve-
riciliyin miixtslif normalarinda nazords tu-
tulmus hiiquqi vasito vo lisullarin vasitosilo
hayata kegirilir. Ragabot — bazar igtisadiyyati
inkisaf etmis xarici Olkalor li¢iin osas sort
hesab olunur. Xiisusi miilkiyyst vo azad sa-
hibkarligla yanasi, roqabat do iqtisadi inkisafin
asas faktorlarindan biri hesab olunur. Mahz,
raqabat naticasinds mahsulun keyfiyyati va
bu mohsulun asagi qiymatlorls realizasi to-
min edilir.

Almaniya Rogabat Qanunu: Gesetz gegen
Wettbewerbsbeschrankungen (GWB) diinya-
da ragabet hiiququnun an gadim va inkisaf
etmis niimunolorindon biridir. Iqtisadi no-
zariyya v uzun illerin tocriibasi ilo forma-
lasan, "islok rogabot" (funktionsfahiger Wet-
tbewerb) konsepsiyasina asaslanir, prosessual
cohotdon mitkommaldir vo horracin miasir
tolablora uygun tonzimlome mexanizmina
malikdir. O ciimlodon, maddi normalar oldug-
ca doqiq, detall1 tasvir edilib, masalon, sof-
fafliq qaydalari, harrac prosedurlari, sirkot
satin almalarinda bildiris haddi. Bu, hom
sahibkarlara prognozlasdirma imkani verir,
ham da gqanunun tatbiqi {igiin aydin ¢argiva
yaradir.

Azarbaycanin Ragabot Macallasinin bozi
bondlorinds "roqabatin chomiyyatli doracodo
mohdudlagdirilmasi”, "bazarin ohomiyyatli
hissasi" kimi ¢ox limumi vo subyektiv sorha
aciq anlayislardan istifads olunur. Bu, raqabat
minasibotlorinin subyektlorino  genis so-
roncam-verici solahiyyatlor verso do, qeyri-
miioyyanlik yaradir vo hiiquqlardan sui-is-
tifadoya sobob olur.

Rogabot orqanlari, xiisuson Almaniya Fe-
deral Rogabat Qurumu vo birlikds “Avropa
Rogabot Sabokosi” (ECN) adlanan Avropa
Komissiyasi monitoring, icra vo sanksiyalara
cavabdehdir. Hor iki orqan 6z prosessual
ganunlart ilo idars olunur. Beynolxalq tobistine
g0ra, ham raqabat hiiququ, ham do ticarot
hiiququ Avropa Ittifagq1 daxilindo tam uy-
gunlasdirilib, yoni Almaniyanin rogabot qa-
nunvericiliyi Avropa Ittifaqinin ganunveri-
ciliyine tam uygundur.

Rogabat Qurumu siibhali pozuntunu aras-
dirmagq T¢iin cinayat islorindo gobul edils
bilon istenilon stibutdan istifade eds bilor.
Buraya sahidlorden va togsirlondirilon siib-
halilordan ifadslarin alinmasi va sirkatlorden
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molumat istonilmasi daxildir. Lakin sahidlor
Ozlorini ifads edo bilocoklori togdirds ifado
vermokdon imtina edo bilorlor. Togsirlondi-
rilon siibholilor imumiyyaotlo arasdirilan id-
dialar barads susmaq hiiququna malikdirlor.
Ogor onlar ifado vermok qgorarina galsalor,
ifadonin doqiq vo ya tam olmasi vacib deyil.
Qurum homginin ofislorde sohar reydlori
kegira vo soxsi binalarda vo obyektlords ax-
tarig apara bilor. Bunu etmok ii¢lin Qurum
timumiyyastls bu ciir axtariglara icazo veran
hakimin orderins ehtiyac duyur. Qurum bu
axtarislart yalniz tocili hallarda moahkoma
orderi olmadan apara bilor.

Zorurat yarandigda, Qurum istintaq so-
lahiyystlarini hoyata kegirmak {i¢iin Cinayat
Prosessual Macallasinda nazards tutuldugu
kimi macburi giic totbiq eds bilor. Bundan
olave, moalumat sorgusuna cavab vermomok,
sonadlari tohvil vermamak, dindirilmays gol-
momok, is sonadlorinin aragdirilmasindan
va ya is yerlorine girigdon imtina etmak, vo-
zifoli soxslor torafindon vurulmus mohiirii
sindirmag, siibutlara ¢ixis1 asanlagdira bilocok
molumatlari agiqlamaqgdan imtina etmok vo
ya axtarigin movzusu vo moagsadi ilo olagoli
ola bilocok faktlar vo ya sonodlor barodo
izahat vermomok kimi miiayyan davraniglara
gora fardlari 100.000 avroya qadar, miiassi-
solori iso qrupun son maliyys ilindo diinya
miqyasinda dovriyyasinin 1%-na qadar corima
edo biler.

2024-cii ildo Rogabat Qurumu ii¢ sirkoto
vo bir soxso toxminon 19,4 milyon avro
moblagindos corima totbiq etmisdir. Bu cori-
molar qoruyucu geyim, geniszolaqli cihazlar
va tikinti xidmotlori daxil olmagla sektorlarla
bagli idi. On yeddi sirkot qurumun giizost
programu vasitasile sektor pozuntular1 barads
molumat vermigdir. Hal-hazirda, kartel co-
rimolorinin oksariyyati glizost programi xa-

ricindoki menbalorden alinan mslumatlara
osaslanir. Buraya ifsacilar {igilin giiclii gorunma
tomin edon Ifsagilarin Miidafiosi Qanunu
cargivasinda yaradilmis xarici hesabat bolmasi
daxildir. Bundan slave, qurumun prezidenti
Andreas Mundt qeyd etmisdir ki, qurum
gizli danisiqlarin miioyyan edilmosindo ef-
fektivliyini daha da artirmaq iigiin Siini In-
tellektdon daha ¢ox istifads etmak niyyastin-
dodir.[11]

Roagabat gqanunvericiliyinin totbigine no-
zarati hayata kegiran rogabat qurumu gisminda
Azorbaycanda Antiinhisar vo Istehlak Ba-
zarma Nozarot Dovlot Agentliyi ¢ixig edir
vo Nazirlor Kabinetino tabedir. Qurumun
miistaqil faaliyyati siyasi gorarlar baximmdan
mohduddur maliyys baximindan asili qurum-
dur.

Digor toraofdon Almaniyanin Federal Ro-
gabat Qurumu tamamilo miistoqildir, tohqigat
va cozalarm tatbigininds genis salahiyyatlora
malikdir.

Golin misal ii¢lin Almaniya Federal Ro-
gabot Qurumunun son gorarlarindan birina
baxagq.

Almaniya Federal Rogabot Qurumunun
(“Bundeskartellamt” ) rasmi saytinda doarc
edilmis 13 mart 2024-cii il tarixli malumata
osason, xiisusan ig geyimlori sahasinds qoru-
yucu geyim istehsalgist olan Pfanner
Schutzbekleidung GmbH sirkati amokdasliq
etdiyi dilerlorin giymot miioyyon etmasino
manegilik toratdiyine goére Qurum torafindon
yoxlanilmisdir.

— Miivafiq olaraq, istehsalgilar mocburi
olmayan qiymot tokliflori toklif edorkon di-
lerlorin toklifloring tosir etmomali, dilerlor
iso 0z qiymotlorini he¢ bir konar tosir vo
mohdudiyyat olmadan miistaqil sokildo mii-
ayyan etmalidirlar.

— Aragdirmadan sonra Pfanner vo aras-
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dirmaya daxil olmayan dilerlor raziliga gol-
dilor ki, satig qiymati tovsiyo olunan pora-
kondo satig gqiymoti soviyyesindo toyin olu-
nacaq vo hec bir halda asag1 qiymat totbiq
edilmayacak .

— 9vvaller istehsal¢t dilerlors pul endi-
rimlori toklif etmoyo icazo vermirdi . Ovo-
zindoa, Pfanner mohsullarinin qiymot soviy-
yasini saxlamagq tiglin har bir yiiksok giymato
malik Pfanner mohsuluna endirim olaraq
koynok vo ya qoruyucu eynak kimi kigik,
ucuz promosyon mohsulu verilirdi.

— Rogabat Qurumu Almaniya Rogabot
Qanununa (Gesetz gegen Wettbewerbs-
beschrankungen — GWB) 10-cu diizalislo
verilmis yeni solahiyyotlorindon miivafiq
pozuntunu arasdirmaq ti¢iin istifads edib.

Yoxlamanin noticasi olaraq qoruyucu ge-
yim istehsalgisi rogabot gaydalarini pozduguna
gbra Rogabot Qurumu terofindon 783.900
avro coarimalonib. Qurumun gorart gatidir.
[10]

Ragabat Qurumunun bels genis solahiy-
yatlore malik olmas1 vo totbiq etdiyi cori-
molorin yliksok hocmi rogabat qaydalarini
pozan saxslori cozalandirmaga va golocokda
bela pozuntularin téradilmasindan ¢okindir-
mays xidmat gostorir.

Natica.

Almaniyanin rogabat qanunvericiliyi mo-
deli, Azarbaycan ii¢lin roqabat siyasatini da-
ha effektiv, soffaf vo iqtisadi inkisafi dos-
tokloyon bir alato ¢evirmokdo miihiim vasi-
tadir. Osas prioritetlor miistaqil vo giiclli bir
qurum yaratmag, qanunu miasir ¢agiriglara
cavab veracok sokildo doqiglesdirmok vo
cozalandirici todbirlari gliclondirmak olma-
lidir. Bu, nainki bazarda adaloti tomin edocak,
hom do xarici investisiyalari calb etmak va
igtisadi artimi1 stimullagdirmagq ii¢iin olverisli
miihit yaradacaqdir.

Raqabat Qurumunun Miistaqilliyinin

v giiciiniin artirilmasi:

Qurumun statusu miistoqil dovlet quru-
muna yiiksaldilmali, onun rohbarliyi Parla-
ment torofindon tosdiq edilmali vo yalniz
ganun garsisinda mosul olmalidir. Quruma
daha genis tohqiqat (axtaris, hobs) vo istintaq
salahiyyatlori verilmalidir.

Qanunvericilikds dayisikliklar edilmasi

va daqiqlosdirilmasi:

Qanuna "istismarg1 yiiksok qiymat", "is-
tismarc1 asag1 qiymot" kimi konkret qadagalar
daxil edilmali vo onlarin miisyyon edilmasi
isullu tosvir olunmalidir. Qanuna rogomsal
platformalar, molumatin raqabato tosiri, so-
boka effekti kimi anlayislari oks etdiron xii-
susi bolma slava edilmalidir. Carimaloar sir-
kotin timumi dovriyyesinin faizi osasinda
va daha yiiksok haddls hesablanmalidir. Ra-
gabat qurumunun gorarlari, asaslandirmalari
va tadqiqatlarinin naticolori (maxfilik qorun-
magqla) ictimai rays a¢iq sokildo yayimlan-
malidir. Biznes vo ictimaiyyatlo daimi dialoq
qurulmali, qanun layiholori miizakiroys ¢1-
xartlmalidir.

Kadr potensialinin artirilmasi:

Roagabot qurumunun isgilori ti¢lin daimi
tolim programlari toskil edilmali, beynalxalq
tocriibodon (xiisusilo Almaniyanin ) istifado
olunmalidir. iqtisadcilarin vo miitoxassislorin
qurumun igindo daha aktiv istiraki tomin
edilmolidir.
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The practice of implementing World Trade Organization standards in the field of
competition enforcement into domestic legislation (compared to Germany)

The formation of competition legislation in the Republic of Azerbaijan in the process of I

| transition to a market economy and its adaptation to the standards of the World Trade I

! Organization constitute an important object of research. On the other hand, the Federal !

I Republic of Germany has one of the most developed and deep-rooted traditions of competition |

' law in the world, and is also a founding member of the WTO and a leading country of the !
European Union. The competition rules of the European Union are directly consistent with ! '
I'the principles of the WTO and further improve them. A comparative analysis with the ! '

! competition legislation of Germany will help to identify the shortcomings of the competition .

: legislation of Azerbaijan and find possible solutions to eliminate them by referring to the .
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practices of advanced countries. In particular, the improvement of the competition legislation |
of Azerbaijan is one of the most important measures to be taken towards WTO membership. |

Keywords: World Trade Organization competition standards, competition legislation, I
competition structure, competition policy, cartels, monopoly.

IMpakTyka UMIJIEMEHTALIUA CTAHAAPTOB BceMHUPHOI TOProBoil opraHu3anumn
B 00J1acTH oOecriedeHUs] KOHKYPeHIHMHM B HAIMOHAJIbHOE 3aKOHOAATEbCTBO
(B cpaBHenuu ¢ I'epmanueit)

AbueBa @unan Adrad Kbi3bl

|
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|
dopmupoBaHUE KOHKYPEHTHOTO 3aKOHOATEIhCTBA B AsepOaiikanckoi Pecryonmke B :
TpoLecce Mepexoja K PhIHOYHON SKOHOMUKE M €ro ajanTauus K cranaapraM BeemupHoii |
ToproBoii opranusanuu (BTO) npencrasisaror coboii BaxHbIH 00bekT uccaenoBanus. C |
npyroii croponsl, deneparusnas PeciryoOnuka ['epmanust o0rmagaet oqHO U3 CaMBIX Pa3BUTHIX |
Y TIyOOKUX TPaJMIMA KOHKYPEHTHOTO MpaBa B MHUpE, a TAKXKE SBIACTCS OJHUM M3 |
ocHoareneit BTO u Beayieii crpanoii Esponeiickoro Coro3a. IpaBuia koHKypeHin EB- |
poreiickoro Coro3a HAPAMYIO COOTBETCTBYIOT npuHIKnaM BTO i cocoGCTBYIOT HX Aaib- |
HeHIIeMy COBEPIIEHCTBOBAHNIO. CpaBHATENBHBIN aHAIN3 C KOHKYPEHTHBIM 3aKOHOIATEIBCTBOM |
['epMaHu¥M TOMOXKET BBISIBUTH HETOCTATKH KOHKYPEHTHOTO 3aKOHOJIATeNILCTBa A3epOaiikana |
U HAWTH BO3MOXKHBIC IMYTH MX YCTPAHEHHs, OMUPAsACh HA MPAKTHKY MEePEeIOBBIX cTpaH. B |
YaCTHOCTH, COBEPLICHCTBOBAHNE KOHKYPEHTHOTO 3aKOHO/IATENbCTBA A3epOaiikana spisercs |
OJTHOM U3 BaKHEHIINX Mep, IPUHUMAEMBIX Ha IIyTH K 4jaeHcTBy B BTO. !
K1104eBble CJI0Ba: CTAHIAPTH KOHKYPEHIMH BCeMHpHOiT TOProBoii opraHu3arii, KoH- |
KyPEHTHOE 3aKOHOJIaTeIbCTBO, CTPYKTYpa KOHKYPEHIIMN, KOHKYPEHTHas TOJIMTHKA, KaPTEJIH, !
MOHOMOJIHSL. :
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Diinya Ticaret Orgiitii'niin Rekabeti Saglama Alanindaki Standartlarinin Yerel
Mevzuata Uygulanmasi (Almanya ile Karsilastirma)

Abiyeva Fidan Afgan Gizi

Azerbaycan Cumhuriyeti'nin piyasa ekonomisine gegis siirecinde rekabet mevzuatinin |
olusturulmas1 ve Diinya Ticaret Orgiitii standartlarina uyarlanmas1 énemli bir arastirma |
konusudur. Ote yandan, Almanya Federal Cumhuriyeti, diinyadaki en gelismis ve koklii |
rekabet hukuku geleneklerinden birine sahip olup, ayn1 zamanda DTO'niin kurucu iiyesi ve |
Avrupa Birligi'nin 6nde gelen iilkelerinden biridir. Avrupa Birligi'nin rekabet kurallari, DTO |
ilkeleriyle dogrudan uyumludur ve bunlari daha da gelistirir. Almanya'nin rekabet mevzuati !
ile kargilastirmal1 bir analiz, Azerbaycan'in rekabet mevzuatindaki eksiklikleri belirlemeye '
ve gelismis tilkelerin uygulamalarina atifta bulunarak bunlar ortadan kaldirmak i¢in olast :
¢dziimler bulmaya yardimci olacaktir. Ozellikle, Azerbaycan'in rekabet mevzuatinin -
iyilestirilmesi, DTO iiyeligine yonelik atilacak en 6nemli adimlardan biridir.

Anahtar kelimeler: Diinya Ticaret Orgiitii rekabet standartlar, rekabet mevzuati, rekabet -
yapisi, rekabet politikasi, karteller, tekel.
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Azarbaycan Respublikasinda ragomsallasma, elektron hokumat,
siini intellekt vo innovasiya sahalorinds foaliyyatin
tokmillosdirilmasi ila bagh bazi tadbirlor haqqinda

Azarbaycan Respublikasi Prezidentinin Formani

Azorbaycan Respublikas1 Konstitusiyasinin 109-cu maddesinin 32-ci bondini
rohbor tutaraq, Azorbaycan Respublikasinda rogomsallagsma, elektron hokumat,
stini intellekt vo innovasiya saholorindo (bundan sonra — rogomsal inkisaf) prioritet
istigamatlorin miioyyonlogdirilmasi, milli texnoloji potensialin giiclondirilmasi,
rogomsal suverenliyin moéhkomlondirilmasi, innovasiya asasli iqtisadi models
kec¢idin stirotlondirilmasi, homg¢inin bu sahodo ddvlot siyasotinin vahid vo
olagolondirilmis sokilde hoyata kegirilmosi moagsadilo garara aliram:

1. Azorbaycan Respublikasiin Rogomsal Inkisaf Surasi (bundan sonra — Sura)
yaradilsin.

2. Suranin agagidaki torkibi tosdiq edilsin:

Suranin sadri

Azorbaycan Respublikasinin Birinci vitse-prezidenti
Suranin iizvlari:

Azorbaycan Respublikasi Prezidentinin kdémokgisi — Iqtisadi masalalor vo
innovativ inkisaf siyasoti s0bosinin miidiri

Azorbaycan Respublikasi Prezidentinin kémokgisi — Iqtisadi siyasat vo sonaye
masalalori s0basinin miidiri

Azorbaycan Respublikasi Prezidentinin sosial-iqtisadi masalalor tizra kdmaokeisi
Azorbaycan Respublikasinin rogomsal inkisaf vo nogliyyat naziri

Azorbaycan Respublikasinin elm va tohsil naziri

Azorbaycan Respublikasinin adliyys naziri

Azorbaycan Respublikasinin maliyyo naziri
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Azorbaycan Respublikasinin igtisadiyyat naziri
Azarbaycan Respublikas1t Morkozi Bankinin sodri
Azorbaycan Respublikasi Dovlot Neft Fondunun icragi direktoru.

3. Suranin faaliyystinin toskili magsadilo Suranin Katibliyi yaradilsin vo Katiblik
funksiyasinin hoyata kegirilmosi Azorbaycan Respublikasmin Rogomsal Inkisaf vo
Nogliyyat Nazirliyino hovals edilsin.

4. Miioyyon edilsin ki, Sura bu Formanin 5-ci hissoesindo nozordo tutulmus
vazifolorin icrast moagsadilo yerli vo xarici ekspertlori, miitoxossislori, beynoalxalq
togkilatlar1, elmi miiossiso va togkilatlart colb edo, habels aidiyyati dovlot organlarinin
(qurumlarinin) vo digor maraqli toroflorin niimayondslorindon ibarat ayri-ayri
istigamatlor lizro is¢i qruplar yarada bilor.

5. Sura roqomsal inkisaf sahosi tizra:

5.1. dovlst programlarinda nozordo tutulmus todbirlorin icrasina nozarsti vo
dovlat organlari (qurumlari) arasinda siyasatin olagolondirilmosini tomin etsin;

5.2. dovlst orqanlar1 (qurumlari) torafindon icra olunan layihslorin bu sahado
moveud strateji mogsadloro uygunlugunun tomin edilmosino nozarsti hoyata
kecirsin;

5.3. dovlot organlarinin (qurumlarinin) tokliflori vo beynolxalq toskilatlarin
tovsiyoalori nozars alinmagqla, normativ hiiquqi aktlarin tokmillosdirilmasi ilo bagh
todbirlor gorstin.

6. Sura foaliyyati barads ildo bir dofo Azarbaycan Respublikasinin Prezidentine
molumat versin.

ilham Oliyev
Azarbaycan Respublikasinin Prezidenti
Baki sohori, 27 fevral 2026-c1 il
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Jurnal Azerbaycan Respublikasi Prezidentinin yaninda Ali Attestasiya
Komissiyasi terafinden tesdiq olunmus «Azerbaycan Respublikasinda dissertasiyalarin
osas naticelarinin darc olunmasi tdvsiyoe edilon
elmi nagrlorin Siyahisi»na daxil edilmigdir.
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